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    I. Introduction


    [bookmark: _Ref255209863][bookmark: _Ref255211588][bookmark: _Ref255209868][bookmark: _Ref255207866][bookmark: _Ref290231123] Internet piracy causes copyright holders in the United States alone more than $25 billion in lost sales every year.1 While some have challenged figures like this as misrepresenting the actual effects of piracy,2 newer studies with less controversial methodologies have come to similar conclusions.3 These losses impact not only wealthy artists and content owners, but also many other unknown workers and a broad segment of the global economy.4 A 2007 study by the Institute for Policy Innovation reported that as a result of Internet copyright violations, the U.S. economy loses $58 billion and U.S. workers lose 373,375 jobs each year.5 Additionally, U.S. workers lose $16.3 billion in earnings, including $7.2 billion in earnings from workers in the copyright industry or “downstream” retail industries.6 These private losses have a significant broader impact as well, as federal, state, and local governments in the United States lose at least $2.6 billion in tax revenues each year, including $1.8 billion in personal income tax and $800 million in lost corporate income and production taxes.7 Although the United States suffers disproportionately since it produces the majority of content pirated online, such losses are not exclusive to the United States.8 The Motion Picture Association of America (MPAA) estimates that in 2005 alone, the global film and television industry lost $18.2 billion as a result of piracy.9


    [bookmark: _Ref252206998][bookmark: _Ref252192049][bookmark: _Ref252192180] While new forms of unauthorized distribution continue to grow, the majority of copyright infringement on the Internet still occurs through peer-to-peer (P2P) file-sharing.10 Although P2P activity is not infringing by definition, a large portion of it involves the transfer of copyrighted material without the owner’s permission or knowledge.11 Courts have limited or shut down many of the original P2P file-sharing applications,12 but others still operate and new technology has developed to accelerate the ease and effectiveness of transfers.13 For example, BitTorrent is a protocol that breaks up files into small pieces and allows a website to host “trackers,” which link to the individual pieces of files on multiple users’ computers.14 BitTorrent has increased the ease with which users can download large amounts of content and has eliminated many of the problems associated with direct P2P networks.15 Other ostensibly legitimate websites offer illegally pirated content for sale through subscription models without the permission of copyright holders.16 The huge financial losses associated with Internet piracy have prompted a number of legal responses with varying degrees of success.17 This Note seeks to analyze the newest attempt at curbing online piracy, the so-called “graduated response” strategy.18


    [bookmark: _Ref255208292][bookmark: _Ref290639795] Part II identifies and briefly explains the international obligations with regard to copyright enforcement. Part III discusses controversial new domestic laws being considered which require Internet service providers (ISPs) to monitor the use of their subscribers and terminate a user’s Internet access after three “strikes” of large-scale copyright infringement. This section will assess these laws’ relationship to international copyright obligations, the applicability of any challenges to such laws under international human rights standards, and the policy effects of the laws’ implementation. Part IV addresses the major arguments against adopting graduated response laws and concludes that contrary to dissenting opinion, well-drafted graduated response laws best serve the international community’s interest in curbing piracy and maintaining copyright protections. This Note ultimately concludes that while domestic laws, such as the “HADOPI” law in France,19 can be effective tools at curbing piracy and maintaining copyright protections, Internet piracy is fundamentally an international problem and should be managed and adjudicated through the creation of an international agency with global jurisdiction and enforcement powers.


    [bookmark: _Toc129020568][bookmark: _Toc129020566][bookmark: _Toc129020564] II. Global Treaties and International Copyright Obligations


    [bookmark: _Ref252191709] Copyright as a legal protection is not defined by international laws.20 Instead, treaties and other international agreements attempt to create a framework for organizing and establishing domestic copyright laws.21 The first major attempts to create international standards for copyright protection were the Paris Convention of 188322 and the Berne Convention adopted in 1886.23 These treaties established the concept of national treatment, which provides that as long as work is protected in one of the member states, other member states must provide equal or greater protection of the work.24 A work may be protected based on a sufficient point of attachment (Berne Articles 3 and 4),25 national origin of the creator (Berne Article 5),26 and retroactivity (Berne Article 18, which protects works that were protected prior to the enactment of the treaty).27 Thus, the standard for the existence of intellectual property in member countries is defined by the lowest common denominator among them.28


    [bookmark: _Ref119400872] The Berne Convention, while still in effect, had very little “teeth” in terms of its enforcement mechanisms. To remedy this, the World Trade Organization (WTO) incorporated the entire convention into the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).29 The TRIPS Agreement was developed in the Uruguay negotiations on the formation of the WTO and became part of its membership obligations in 1995.30 As of July23, 2008, there were 153 member states of the WTO,31 all of which, by definition, had to subscribe to the terms of the TRIPS agreement.32 Under TRIPS, rights-holders can take disputes to the WTO judicial body in Geneva, which has compulsory jurisdiction over members.33 Such a move dramatically increased the force of law with respect to international copyright violations, since WTO disputes can carry far-reaching implications for global trade and political relations.34


    [bookmark: _Ref252191461] Before delving into the legal arguments surrounding new law proposals, it is important to understand the controversies surrounding them. In the European Union, policy governing the member states comes in two forms: regulations and directives.35 Regulations are immediately binding on all member states.36 Directives are binding on member states to which they are addressed, but “shall leave to the national authorities the choice of form and methods.”37 That is, member states must enact their own legislation in compliance with the parameters of the community directive. In 2004, the European Parliament passed Directive 2004/48/EC on the enforcement of intellectual property (IP) rights, commonly referred to as “IPRED.”38 Acknowledging weaknesses in the current laws protecting intellectual property rights, this directive was intended to resolve disparities in member states’ enforcement of their obligations under TRIPS and other international treaties.39


    A. Graduated Response in Practice


    [bookmark: _Ref255209935] Sweden, the first country to implement its own IPRED law in compliance with the Directive, has been harshly criticized by opponents who argue that the law does not do enough to protect user privacy.40 Under the Swedish law, rights-holders are permitted to seek a court order that would force ISPs to reveal the account details of users who illegally share files.41 Swedish Internet traffic decreased by almost one-third the day the law was announced, suggesting that a significant portion of Internet use is dedicated to file-sharing.42 In addition, Swedish ISPs began purging their files of the names of customers in anticipation of being served with such orders.43 Even if ISPs and the public find ways to escape liability and continue to share files or purge records in the name of privacy, the dramatic drop in activityand presumably file-sharingsuggests that the Swedish IPRED law has already achieved a major secondary goal: to change the public’s perception of file-sharing.44


    [bookmark: _Ref290733145][bookmark: _Ref119413921][bookmark: _Ref255208633][bookmark: _Ref252191392] True to form, the French process of developing laws corresponding to the Directive has been somewhat more dramatic. President Sarkozy has favored strong intellectual property rights protection,45 and even went so far as to force an initial draft of his three-strikes law through the French Parliament on a midnight vote with only sixteen out of 577 representatives present.46 The high court struck down this initial proposal as unconstitutional47 in creating an executive body that would oversee Internet activity and require ISPs to shut off Internet access to infringers after three strikes, declaring that Internet access is a “fundamental human right” in the process.48 The Media Commissioner of the European Commission, Viviane Reding, and other European states have echoed this idea of Internet access as a fundamental right.49 Not to be outdone, the French Parliament quickly modified the law to include judicial oversight and the new Creation and Internet Law, dubbed “HADOPI II.”50 The French Constitutional Commission approved this version on October 22, 2009.51


    [bookmark: _Toc129020567]B. A Global Consideration


    [bookmark: _Ref255210812][bookmark: _Ref252192208][bookmark: _Ref252192201] South Korea, Taiwan, and the United Kingdom have also passed graduated response laws that have the potential to shut off Internet access to copyright violators intending to profit from their violations.52 Ireland, Spain, and New Zealand are also currently considering similar proposals to establish graduated response laws.53 Although no such legislation has been discussed in the United States,54 it has still been active in attempting to enforce TRIPS obligations against one of the biggest infringing states, China.55 The first action brought against China fell well below U.S. expectations in that China was successful at avoiding heightened customs obligations.56 A more recent strategy has put pressure on China to reform its rampant piracy by defining digitally transmitted audio-visual works as “goods” and thus subject to the general requirements of the General Agreement on Tariffs and Trade.57 These actions highlight the difficulties associated with relying on domestic law to enforce international copyrights.


    III. Analysis of Domestic Enforcement Mechanisms


    While the cries of ISPs will likely be heard in court for years to come (to the extent that the law interferes with their businesses and the privacy of their customers), the French graduated response law appears to comply with TRIPS copyright enforcement obligations.


    [bookmark: _Ref274679026][bookmark: _Ref252191328] On October 28, 2009, the French National Assembly and the Senate passed Law No. 2009-1311, entitled “Relative à la protection pénale de la propriété littéraire et artistique sur Internet” (on criminal protection of literary and artistic property on the Internet).58 This law modifies the original draft, which the Constitutional Council struck down for failure to include judicial oversight.59 Whether the original draft would abridge the provisions of TRIPS is questionable, since TRIPS Articles 42 through 48 provide for “judicial authorities” to implement any enforcement laws;60 however, the law’s current form nonetheless complies with TRIPS in a number of ways.


    [bookmark: _Ref255208752] For example, the penalties fall within the scope of TRIPS Article61. Article 61 provides for criminal penalties “at least” in cases of willful copyright piracy on a commercial scale.61 This would imply that a state is free to enact laws that are more restrictive, but must at a minimum provide criminal liability for “commercial scale” violations. To that end, Article 1 of TRIPS states, “Members may, but shall not be obliged to, implement in their law more extensive protection than is required by this Agreement, provided that such protection does not contravene the provisions of this Agreement.”62 The French law requires a subscriber to online communication services to ensure that his access is not used for reproducing, showing, making available, or communicating to the public works or property protected by copyright without authorization from rights-holders.63 This duty, while short of a commercial scale requirement, nevertheless falls within the parameters of punishable behavior under Article 61.


    The question then becomes whether temporary suspension from Internet access is a valid form of penalty. After suitable notification, the French law allows for suspension of access to the Internet for a period of between two months and one year accompanied by the impossibility for the subscriber to enter into any other contract with any other operator for access to online public communication services.64 TRIPS also requires remedies in the form of “imprisonment and/or monetary fines sufficient to provide a deterrent.”65 While this may seem narrow, Internet access suspension appears to fall within the guidelines when looking at the Article in full. In “appropriate cases,” available remedies include: “seizure, forfeiture and destruction of the infringing goods and of any materials and implements the predominant use of which has been in the commission of the offence.”66 An infringer clearly uses his Internet account in the commission of the offense and a state may legally seize, forfeit, or destroy the account if it finds that the account is used predominantly for the offense. Termination could reasonably fall under any one of those actions.


    Moreover, another question arises as to whether the infringer’s Internet access was predominantly used for infringing a copyright. On its face, the French law does not limit its liabilities to commercial scale violations, but, as noted above, such a limitation is not necessary.67 To the extent that the law is overbroad, it incorporates safeguards to ensure that casual infringers and those who clearly do not use their accounts predominantly to infringe copyrights will not be prosecuted.68 Paragraphs 2 through 6 of Article L336-3 provide exceptions to these penalties if the access holder has installed one of the security devices referred to in the second paragraph of Article L331-32 or if the infringement is the result of fraudulent Internet access.69


    Further, suspected violators must be given receipt of a recommendation addressed by the Committee for the protection of copyright accompanied by a signed acknowledgement of receipt or any other means likely to prove the date of the sending of said recommendation and its receipt by the subscriber.70 Following such notice, the Committee shall hold a full hearing to determine the seriousness of the violation.71 Under French law, a user can insulate himself from liability completely by installing an adequate security device, and if he is suspected of infringement, he is entitled to a judicial hearing where the burden of proof is on the government.72 As a result, France’s law does not offend Article 61 of TRIPS and complies with international copyright obligations.


    [bookmark: _Ref255212675][bookmark: _Toc129020571] IV. Legal Challenges to Graduated Response


    [bookmark: _Toc129020572]A. Internet Access as a Fundamental Right


    [bookmark: _Ref252191429] In November 2009, the European Parliament agreed to add language to the European Union (EU) Telecoms Package that may affect the nature and scope of any graduated response proposals.73 A closely watched and lobbied text,74 Amendment 138 requires that EU Member states “respect the fundamental rights and freedoms of natural persons, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms and general principles of Community law.” Furthermore, restrictive measures must be “appropriate, proportionate and necessary within a democratic society,” and include the presumption of innocence, the right to judicial review, and the opportunity to be heard.75 As the final step of sanctions in graduated response proposes to disable “end-users’ access to or use of services and applications through electronic communications networks,”76 such laws would fall squarely within these guidelines.


    Amendment 138 is clear in its requirements of the presumption of innocence and judicial review that have been adopted in the French system,77 but leaves room for ambiguities in the ideas of “appropriate, proportionate and necessary,” as well as its definition of “fundamental rights and freedoms of natural persons.”78 Viviane Reding, the European Commissioner for Information Society and Media, declared that graduated response, or three-strikes laws, will not be implemented in the EU under the new Telecom Package,79 but the language of the Amendment may not be so clear. Rather than eliminating graduated response proposals, the language in Amendment 138 may instead provide guidelines for compliance.


    The first issue with regard to Amendment 138 is where Internet access falls on the list of rights protected. While France has declared Internet access to be a fundamental right,80 not all member states of the EU agree.81 For instance, an amendment proposing this view nearly derailed the passage of the Telecom Package and was dropped in favor of the text agreed to in Amendment 138.82 As a result, the Amendment’s language does not include Internet access in its definition of fundamental rights protected, and instead defines fundamental rights “as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms and general principles of Community law.”83 Far from defining Internet access as a fundamental right,84 the general principles of Community law embodied in the IPRED directive have been widely criticized as being overly burdensome protections of IP rights.85 In fact, a spokesman for the EU presidency noted during the Telecom Package negotiations, “‘None of the existing conventions and laws recognise Internet access as a fundamental right on its own. It is simply one of the means of access to information.’”86


    [bookmark: _Ref255213411][bookmark: _Ref255213410][bookmark: _Ref255213272][bookmark: _Toc129020573] B. Convention for the Protection of Human Rights and Fundamental Freedoms


    [bookmark: _Ref252207789] The Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention) establishes two main rights that may be affected by graduated response laws: respect for privacy and freedom of expression (Articles 8 and 10, respectively).87 As the designated judicial body for the European Convention, the European Court of Human Rights88 has provided valuable guidance on the interpretation of these rights since 1959.89 The court’s determinations, however, do not end the inquiry. Under the Vienna Convention on the Law of Treaties, these rights should be interpreted in conjunction with subsequent agreements, subsequent practices, and other relevant international laws to determine their meanings within the intent of the parties.90


    [bookmark: _Toc129020574]1. Privacy


    [bookmark: _Ref252191510][bookmark: _Ref148527821][bookmark: _Ref290299739] Article 8 of the European Convention has two prongs: Article8(1) defines the rights at issue, while Article 8(2) provides the conditions under which interferences with those rights may be justified.91 Article 8(1) states that “[e]veryone has the right to respect for his private and family life, his home and his correspondence.”92 In the context of a graduated response law, private life and correspondence are directly impacted, whereas the home and family are implicated tangentially, if at all.93


    [bookmark: _RefF92][bookmark: _Ref255209302] The fact that Article 8(1) guarantees only respect for privacy seems to reveal a willingness to allow certain interferences so long as they do not become disrespectful.94 Indeed, not all state actions that impact these areas constitute an interference under Article 8.95 An applicant retains the burden to show an interference but the threshold test is very low.96 In a graduated response context, such interferences create an issue of privacy in two ways: data retention and disclosure.97 As Professor Brian Solove has identified, surveillance with or without the knowledge of the target can cause chilling effects on that individual’s welfare or activities.98 The idea that an individual’s Internet use is being tracked may hamper freedom of expression and affect the online marketplace of ideas.99 Similarly, the disclosure of private information can compromise an individual’s safety and freedom to develop his individuality.100


    [bookmark: _RefF95][bookmark: _Ref255209754][bookmark: _Ref290581806] In Europe, collecting information about a person will generally interfere with the right to private life and will need justification.101 The European Court of Human Rights has granted a zone of privacy that surrounds the person with little regard to where the information was collected.102 Under U.S. law, however, such an interference is not as clear. U.S. courts have held that because there is no expectation of privacy in a public place, only surveillance which destroys secrecy is legally problematic.103 This area of U.S. law seems directly applicable to a global graduated response proposal since there is little secrecy involved with navigating the Internet,104 and even less with P2P networks.105 In fact, P2P networks are by definition publicusers log on to a shared database and exchange files with other users.106 BitTorrent sites go even further in this regard since users post “feeds” on a publicly searchable message board that is visible to anyone who visits the site.107 Because there is little expectation of privacy, monitoring these types of public activities may not constitute an interference with a privacy right.


    The Convention for the Protection of Individuals with Regard to Automatic Processing of Personal Data also provides useful guidance for interpreting the European Convention’s privacy right. To the extent that personal data is gathered and exchanged over the Internet, Article 5 requires only that the retention of such information be proportional to the aims of the gathering.108 In other words, collecting information is not an interference of privacy unless the information is stored and used for illegitimate purposes or excessive in relation to the purposes for which they are stored.109 As such, data retention alone may not be enough to violate a privacy right.


    Likewise, disclosure of a user’s identity and Internet usage also may fall below the level of interference required to trigger Article 8 protection. Like the collection of information, the harm in dissemination of data occurs where there is an expectation of privacy.110 The expectation of privacy disintegrates when others know the facts that an individual wants to protect.111 In the French example of graduated response, disclosure of a user’s identity will not be made until that entity and the court have decided that the user had ignored multiple warnings and the final sanction is issued.112 Names of violators are listed on a register but are only accessible by ISPs to the extent necessary to implement the law by issuing or terminating subscription contracts.113 These principles are not unlike existing procedures in other areas of law. A similar registry system called “WHOIS” has been implemented in the United States114 and laws are in place that require ISPs to report illegal Internet use.115 Under 18 U.S.C. § 2258A, ISPs are required to report transmission of child pornography by their customers, along with the personal contact information for those customers, to the National Center for Missing or Exploited Children, an agency that is federally chartered and works with federal and local law enforcement.116 International graduated response laws would be written on a blank slate, and so long as drafters are careful to delineate the limits on disclosure, such laws could strike an adequate balance between the respect for privacy online and the goal of curbing repeated infringement.


    Assuming that a petitioner can meet the burden of showing that a graduated response law interferes with his right to private life, the question then becomes the extent to which the law may so interfere. Article 8(2) permits an interference only if it is “in accordance with the law and is necessary in a democratic society in the interests of . . . the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.”117 Thus, the first issue to consider would be whether the interference is “in accordance with the law.” Data collection falls squarely within a state’s obligations under TRIPS Article 50(1)(b),118 but domestic laws may be subject to more scrutiny.119 In Kruslin v. France, the European Court of Human Rights assessed the “quality” of domestic law in determining whether it would qualify under Article 8(2).120 To be a justifiable foundation, domestic laws must confer both discretion and limits on the ability of a state to interfere.121 On this standard, the French law might be impermissibly vague,122 and future drafters should consider the necessity of spelling out the specifics of data-gathering.123


    [bookmark: _Ref255210471] Next, an interference with privacy must be “necessary in a democratic society.”124 Whether the interests of protecting copyright will be sufficient here is somewhat unclear; however, the language of the European Convention and a sister treaty, the International Convention on Civil and Political Rights (ICCPR), gives some indication that it may satisfy this requirement. Preventing illegal P2P file-sharing arguably fits under four of the six interests listed in Article 8(2): (1) the economic well-being of the country; (2) the prevention of disorder or crime; (3) the protection of morals; and (4) the protection of rights of others.125 The first two interests may be satisfied because, as previously noted, the copyright industry makes up a significant part of western economies126 and file-sharing is illegal without the consent of copyright owners.127 Public morals may be implicated to the extent that consumers feel free to illegally share files,128 and the rights of creators and copyright holders are significantly impacted by P2P activity.129 Further, in defining the privacy right under the ICCPR, Article 17(1) forbids only “arbitrary or unlawful interference.”130 There, the state interest seems to be given significantly more latitude, and it is somewhat unlikely that the interests above would be considered arbitrary.


    Once a sufficient state interest is found, the Court engages in a balancing test to assess the proportionality between the importance of the right at issue and the state interest in interfering with it.131 States are granted a “margin of appreciation,” but the level of deference largely depends on the classification of the right at issue.132 If drafters are successful in crafting specific legislation that merely restricts the ability of Internet users to share files illegally, an applicant’s claimed interest will fall low on the scale of importance.133 If, instead, an applicant is able to make a case that graduated response laws curtail a wider variety of privacy rights, the importance of those rights will require a strong governmental interest.134 Looking at the European Court of Human Rights’s jurisprudence, as well as other applicable treaties, suggests that the interest of combating Internet piracy would pass muster as a sufficient state interest.


    [bookmark: _Ref255218714][bookmark: _Toc129020575] 2. Freedom of Expression


    Another potential conflict arises when considering the right to freedom of expression as guaranteed by Article 10 of the European Convention.135 This right includes, “freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers.”136 The ability to disseminate and exchange ideas is indeed fundamental to the growth of society and should not be brushed aside. In some cases, political expression, which deserves the highest form of legal protection,137 may be hampered by Internet suspension. In Europe, a Pirate Party has emerged, whose sole platform is the “radical reform of copyright legislation, [and the] abolition of the patent system.”138 While it is likely not the case for most casual P2P users, P2P file-sharing is a direct expression of Pirate Party political beliefs.


    A full disconnection from the Internet will also involve an interference with the expression of myriad other, non-political opinions. Even though there are ample alternative channels to disseminate opinions outside of the Internet, graduated response laws impose a complete, albeit temporary, bar from one of them.139 Regardless, whether the interference implicates political or other expression is not likely to cause legal problems, since courts have side-stepped the issue of freedom of expression and ruled on narrower grounds when possible.140 A court could easily conclude that graduated response laws, even as applied to the Pirate Party, are not aimed at quashing political beliefs, but instead are enacted to comply with international copyright obligations under TRIPS.


    [bookmark: _Ref252208476] Like Article 8, Article 10 of the European Convention requires justification for any interferences.141 A well-drafted graduated response law is proportional to any interference with Article 10, in that it does not seek to chill the expression of ideas; rather, it merely seeks to quell unauthorized copying.142 Termination of Internet access is limited and only contemplated as a last resort for repeat infringement.143 Warning notices themselves may have a chilling effect on Internet behavior,144 yet with an adequate judicial process in place to protect users who do not qualify for disconnection, such a chilling effect will likely be incidental.145


    Further, when applied to intellectual property protection, the right to freedom of expression carries with it special limitations. For instance, Article 10(1) of the European Convention states that “[t]his article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.”146 Protection for intellectual property has been specifically carved out in the creation of the right to freedom of expression. In addition, such limitations are highlighted in other treaties’ definitions of the right, as well.147 Article 19 of the ICCPR acknowledges that the exercise of freedom of expression carries “special duties and responsibilities,” which may require certain restrictions, such as “respect of the rights or reputations of others.”148 Likewise, Article 15 of the International Covenant on Economic, Social and Cultural Rights (ICESCR) combines the right to “take part in cultural life” in the same provision as the right to “benefit from the protection of the moral and material interests” in those creations.149 Looking at these treaties together reveals a specific intent on behalf of the international community to permit laws which protect intellectual property.


    [bookmark: _Ref255213358][bookmark: _Ref255213334][bookmark: _Toc129020576] C. Incorporating Fair Use


    Because copyright protection is at least in part dedicated to promoting the public’s ability to enjoy the benefits of cultural progress, copyright law aims to strike a balance between the rights of the creator and those of the user.150 To that end, the ability of an individual citizen to enjoy content and copy it for personal use has been protected in international law.151 This principle of “fair use” was established in the United States in the Betamax case, where the Supreme Court held that consumers were permitted to record content from television via a “time shifting” device, such as a VHS recorder, and watch it later in their homes.152 Statutes in the United States have also incorporated the idea of fair use, which permits certain uses of content without obtaining the permission of the owner.153


    [bookmark: _Ref255210633] A draconian application of graduated response laws may create a chilling effect on the principle of fair use.154 It is important to remember, however, that the international standard for fair use is defined by a three-step test established in the Berne Convention, not U.S. law.155 More specifically, Article 9(2) allows exceptions for the exclusive right of reproduction for (1) certain special cases (2)that do not conflict with the normal exploitation of the work and (3) do not unreasonably prejudice the legitimate interests of the author.156 If appropriately drafted, graduated response legislation on an international level would not unduly burden these uses; a legislature must simply define the type of uses it considers “certain special cases.”157 If the requirements are clear, they may easily be incorporated into graduated response warning notices, allowing a user to challenge the notices by claiming that their activity falls within those carve-outs. Any issues concerning whether or not the use fits within those exceptions could then be adjudicated prior to termination.


    Even though fair use seems inapplicable to file-sharingwhich clearly conflicts with the normal exploitation of works158fair use can be an essential consideration for graduated response laws. With the growth of online social networks and individual expressions of social preferences on personal web pages,159 copyrighted content has played a large role in defining one’s identity.160 In theory, a user who posts a link to a copyrighted article or other copyrighted media would be violating the terms of use and would thus be subject to a warning notice.161 To preserve the operation of these social networking sites and to not overburden any agency tasked with policing infringement, this content should fall within the fair use doctrine established in the Berne Convention as much as possible. Allowing users to post contentsubject to certain restrictionsmay ensure that the postings do not prejudice legitimate financial interests of the copyright holder. For instance, having the ability to merely stream music rather than download it, or to limit links to authorized websites, would be essential to minimizing administrative costs associated with graduated response monitoring and implementation.162 As is the case today, if graduated response proposals accept some elements of fair use, it would help to serve the public’s ability to use social content without a fear of civil or criminal action.163 Instead, only repeated violations will be punished164 and other considerations, such as the traditional justifications for copyright protection, may be maintained.


    [bookmark: _Ref255213374][bookmark: _Toc129020577] D. Graduated Response and Traditional Copyright Justifications


    The principle that an individual can own a property right in an idea springs in large part from the political writings of John Locke. Copyright laws satisfy the Lockean proviso that individual ownership of property is justified only if “enough and as good”165 is left over for society, since intellectual property is not as scarce as physical property and is thus non-rivalrous.166 If artistic works are not protected, the incentive to create will be diminished, and so long as the incentive to create is a net gain to society, private ownership should be protected.167 Graduated response laws help ensure this net gain by allowing users to access and use content for valid purposes, while effectively punishing repeated disrespect for the reward a copyright holder deserves.168


    [bookmark: _Ref255212929][bookmark: _Ref252191757][bookmark: _Toc129020578] In the music business, content is generally created through a system in which artists are subsidized by record companies. Record companies then exploit the end product by releasing it to the public, providing a gain in public utility.169 Without an ability to recoup the initial investment, record companies are limited in their ability to fund the production of new music. New artists, whose works are often the most progressive, are disproportionately affected.170 Bands with an established fan base that do not rely on what could be analogized to start-up capital are able to make money independently by touring and playing in front of large audiences. The recording artist Bruce Springsteen, for example, earned $26 million from his 2006 tour.171 Smaller artists around the world, on the other hand, have struggled. In France, the number of local repertoire albums released and the number of artists signed to labels slumped by sixty percent in seven years, from 2002 to 2009.172 The decline in releases is at least in part attributable to an estimated twenty-five percent of the French Internet population illegally downloading music on a monthly basis.173 Similar effects have been felt in Spain and Brazil.174 If artists and their supporting record companies are not adequately protected against piracy, which would be the most direct means of providing content solely for social utility, the amount and rate of music’s advancement are harmed.175 Recent laws protecting intellectual property have attempted to remedy this problem by accepting the entertainment industry’s solution and protecting digital rights management (DRM), but these laws have proven problematic.


    [bookmark: _Ref255211178][bookmark: _Ref252191866] With the growth of digital files that are easily and exactly duplicated, content creation industries have turned to encryption technology aimed at curbing unauthorized copying.176 These technologies have taken many forms, but can all fall under the umbrella of DRM, and as a whole international law has protected them.177 The World Copyright Treaty states that parties must provide “adequate legal protection and effective legal remedies against the circumvention of effective technological measures” used to protect the exercise of authors’ rights.178 This focus on anti-circumvention has been echoed in the World Intellectual Property Organization (WIPO),179 bilateral treaties,180 and in the United States with the Digital Millennium Copyright Act (DMCA).181


    [bookmark: _Ref255226119] The codification of the entertainment industry’s DRM strategy in a legal framework has led to somewhat perverse results. First, it incentivizes record and movie producers to spend valuable resources on developing complicated encryption techniques rather than investing in the development of new content.182 In practice, music DRM has been largely unsuccessful at controlling piracy and providing a return on content investment.183 For example, technologically savvy digital pirates can find many ways around encryptions, and consumers have rejected products sold with burdensome DRM.184 Because DRM restricts the abilities of software and hardware to access content, files encrypted with DRM are necessarily tied to a certain platform or device.185 This practice adversely affects consumers since formats for playing content can quickly become obsolete, forcing consumers to purchase the content they want in multiple forms.186


    Second, anti-circumvention legislation effectively protects the possibility of infringement rather than actual infringement. While the DMCA outlaws circumvention of DRM,187 this provision is incredibly hard to enforce in a digital world. As a result, lawsuits filed under 17 U.S.C. § 1201(a), which outlaws manufacturing or other “trafficking”188 in any devices or technologies intended to circumvent DRM, provide better returns for rights holders. Under this section, rights holders can sue companies with deeper pockets than individuals, and thus ostensibly cut off circumvention at the source by limiting technical capacity for infringement.189 This type of law only effectively controls technologies which enable infringement and does little to address unauthorized use of the content. Certain devices that would be useful to the public, such as RealDVD, a program and device which allows users to “rip” DVD content onto a hard drive and watch it later without the physical DVD in the drive, have been enjoined from production by the Ninth Circuit based on arguments that it provides the capability for users to share content with their friends, not that the users have actually done so.190 From a theoretical perspective on punishment, outlawing a threat of potential future actions runs more afoul of the theories of “just desert” than any graduated response proposal. In fact, graduated response laws will combat these preemptive strikes by addressing only the individual infringements and not inhibiting the creation of new technological progress.


    Third, the DMCA creates an opportunity for rights holders to monitor unauthorized postings of their content online and send notices to the ISPs that host infringing content.191 Under § 512 of the United States Copyright Act, ISPs are immune from copyright liability provided that they remove content that a copyright holder claims is infringing.192 This system, while intended to make the enforcement process more efficient by not involving the judicial system, has been widely abused.193 Corporate copyright holders have flouted the statute’s good faith belief requirement and have hired third parties with a financial incentive to send out as many notices as possible, some of which send out over 1 million automated notices per year.194 In addition to this blanket approach, take-down notices have been used to stifle criticism, or simply attempt to punish ISPs by flooding them with paperwork.195 Take-down notice abuse has been prevalent enough for the Electronic Frontier Foundation, Harvard, Stanford, Berkeley, University of San Francisco, University of Maine, George Washington School of Law, and Santa Clara University School of Law to establish a clearinghouse which tracks the interplay between the DMCA and the First Amendment, collectively hosting a database of abusive notices.196


    To solve this problem, a shift toward graduated response and away from DRM protections is necessary. DRM forces copyright holders to spend valuable resources on protecting its content rather than developing new content, and it is also fundamentally at odds with the idea that copyright protections were created for the benefit of society, not authors.197 If operated and overseen by an independent agency, graduated response could remove some of the burden on copyright holders to protect content, as well as keep abusive take-down notices under control, since the incentive for blanketing ISPs with take-down notices will be minimized.198 Individual rights holders could therefore continue to report infringement and an unbiased third-party would be in place to monitor and adjudicate such claims.


    [bookmark: _Toc129020579]V. An International Solution


    [bookmark: _Ref255211948] While the French graduated response law is a valid and useful regulation under the TRIPS guidelines,199 the ease with which files may be transferred across state lines (and thus jurisdictions) requires a global approach.200 While incorporating the TRIPS Agreement as part of WTO negotiations implies an intent for universal application, the TRIPS Agreement only sets out guidelines and minimum requirements for domestic laws.201 This nationalized approach leaves gaping holes in protection because the problems associated with file-sharing are not domestic in nature: the Internet offers access to files by users in any country with a connection.202 To that end, an independent global body should be established under the auspices of the WTO to regulate and adjudicate claims in furtherance of the graduated response laws proposed in France and elsewhere.


    [bookmark: _Toc129020580]A. Domestic Laws Are Ineffective at Curbing Internet Piracy


    [bookmark: _Ref252191968][bookmark: _Ref148529064] Scholars have given many explanations as to why domestic enforcement of intellectual property rights has been historically ineffective.203 These hurdles have been especially prevalent in China,204 even after China has submitted itself to WIPO and to TRIPS.205 According to those obligations, China provides civil remedies for copyright infringement and criminal penalties for large-scale infringement intended for profit.206 In January 2009, the WTO dispute settlement panel found that China’s criminal penalties were deficient with regard to Article 61 of TRIPS in that they set liability thresholds too high. The ruling, however, focuses only on the scope of what China considers commercial in nature and not on the fundamental requirement of criminalizing types of infringement.207 On paper, Chinese copyright laws arguably provide stronger protection than the United States’ since they have no fair use exceptions.208


    [bookmark: _Ref252192003] Nonetheless, China’s laws themselves do little to combat piracy. The International Intellectual Property Alliance reported that in 2008, ninety to ninety-five percent of the Chinese market for “OD” products (physical DVDs and CDs) were pirated.209 Internet piracy is also a growing concern and government enforcement of laws has been notably lacking in this arena, in part because the growth of China’s Internet development is closely tied to piracy.210 By the end of 2008, China’s Internet population was the largest in the world and nearly the size of the entire United States population.211 This vast number of users is still only 22.6% of the potential population, leaving significant room for growth.212 In addition, 608 million people in China use mobile devices, of which 117.6 million use them to access the Internet.213 With such a vast number of users that will continue to grow, China’s lack of enforcement of its intellectual property protections will only grow more problematic for rights holders.214


    [bookmark: _Ref282814392] However damaging China’s lack of IP enforcement has been domestically, its effects are not limited to China alone. China’s largest search engine, Baidu,215 provides unauthorized “deep links” to copyrighted content that may be accessed by users anywhere outside of China, “especially in Hong Kong, Taiwan and Chinese communities of various southeast Asian countries.”216 In fact, up to half of all content available on the top link sites around the world is estimated to be sourced in China.217 Similarly, file-sharing sites such as the Pirate Bay, hosted in Sweden, and isoHunt, hosted in Canada, are available to users around the world.218


    [bookmark: _Toc129020581]1. Even Where Enforced, Domestic Laws Have Proven Ineffective


    [bookmark: _Ref252208798][bookmark: _Ref290735655][bookmark: _Ref255212322][bookmark: _Ref252192169][bookmark: _Ref290580168][bookmark: _Ref255212454] Even in countries where domestic laws have been enforced, such laws and judicial decisions do little, if nothing, to curb infringement in other countries. Recent decisions against the BitTorrent hostsThe Pirate Bay,219 Mininova,220 and isoHunt221only block these sites on a country-by-country basis and not worldwide.222 Where courts have ordered ISPs in certain countries to block access to P2P sites, the sites nonetheless have remained largely accessible.223 A United States District Court recently granted summary judgment against isoHunt, a BitTorrent site hosted in Canada, in part because of the wide accessibility of files, and thus infringement, in the United States.224 The Court used a de facto “activities test” and noted that while isoHunt’s sites were based outside of U.S. jurisdiction, up to 2.5 million U.S. citizens have visited the P2P sites, and the sites were visited up to 50 million times from within the United States in a single month.225 Even though U.S. courts have repeatedly held that file-sharing networks illegally induce infringement,226 the isoHunt case points out the relative futility of even the most wide-reaching applications of domestic law.


    [bookmark: _Toc129020582]2. Domestic Law Enforcement Strategies Are Ineffective at Solving the Underlying Issues


    Because an Internet user can simply log on to a P2P site hosted in another country with minimal IP protections (either de facto or de jure), domestic terminations do little to combat the fundamental problem of file-sharing: that individual infringers do not recognize its illegality.227 Attacking individual users in court has been disastrous for the Recording Industry Association of America,228 since lawsuits create a feeling that large corporations are ganging up on helpless individuals and imposing disproportionate penalties on them.229 While legally these proportionality arguments have largely been unsuccessful, the cases promote a “David versus Goliath” viewpoint that has been adopted by many users and reputable law professors.230


    [bookmark: _Ref283059009][bookmark: _Ref283059024] To counter this problem, recent litigation strategies have attacked host sites and not individual users.231 These strategies are similarly beside the point. Given the difficulties of keeping laws up to date with the advancement of Internet technology, one of the biggest threats to copyright protection is the mindset of the individual users that file-sharing is acceptable.232 Legal battles which may ban hosts from operating within a certain jurisdiction are akin to costly games of “whack-a-mole.”233 Where a site is extinguished in one jurisdiction, other sites will spring up so long as there is user demand for them.234 Since attacks on host sites, which themselves do not infringe copyright but merely “induce” infringements,235 will perpetually meet jurisdictional hurdles and fail to address the underlying infringing activity,236 an international system of coordinated graduated response is needed.


    [bookmark: _Toc129020583]B. Disputes Between States Are Ill-Suited for Internet Piracy.


    Although TRIPS gave teeth to the Berne Convention’s protections by sending disputes to the WTO’s dispute settlement body (DSB),237 disputes between governments provide too much latitude for effective enforcement of intellectual property protections. One fundamental objection to adjudicating digital copyright violations through the DSB is that the rate of digital technology changes far too quickly for the DSB to reach a meaningful resolution.238 Since disputes between nations have broad consequences on political relations and global trade, bilateral diplomacy is often preferred to filing a formal complaint.239 If a formal claim is filed and a panel requested, the DSB framework allows forty-five days for a panel to be appointed and up to six months for the panel to issue its first report.240 In cases of urgency, the deadline is shortened to three months;241 however, the target date for adoption by the DSB of a panel report without appeal is one year from the filing of the dispute.242 In practice, disputes may take many years to resolve.243 A uniform graduated response approach, by contrast, will reduce the time it would take to adjudicate copyright violations, since diplomatic negotiation would not be necessary. It would also eliminate the political consequences involved with a WTO dispute. Graduated response on a global level, with effective enforcement, would take copyright out of the realm of the WTO (subject to a claim as a last resort) and off of the political radar.244


    [bookmark: _Toc129020584]VI. Conclusion


    [bookmark: _GoBack] Graduated response does not have to be the debilitating, establishment-driven, and inflexible approach that is described by its critics. Instead, well-drafted laws can, and indeed must, incorporate principles of fair use and can more accurately police infringement than DRM-based laws, which focus mainly on potential violations.245 Privacy concerns are important considerations; however, these concerns should be tempered with the necessity of an adequate response to digital copyright violations on an international scale.246 While it is clear that too much monitoring of Internet usage will hamper the potential of the Internet for growth and development of culture,247 it is equally clear that a lack of monitoring results in near catastrophic effects on those who create.248 As recently recognized in an open letter from the popular band called OK Go, a group that represents the epitome of free viral marketing and content distribution,249 promoting free access to content online might work for established bands, but not all artists are as liberal with their creations and corporate rights holders are also entitled to recoup their investments through intellectual property protections.250 A balance between these interests must be struck to allow new content to be created. While controversial, graduated response laws that are sensitive to valid fundamental rights claims, and also provide an adequate means of adjudication, can serve the interests of artists, corporate copyright holders, and society’s ability to utilize the benefits of the useful arts.
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    Was The EritreaEthiopia Claims Commission Merely a Zero-Sum Game?: Exposing the Limits of Arbitration in Resolving Violent Transnational Conflict
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    I. Introduction


    [bookmark: _Ref245443680][bookmark: _Ref178084663][bookmark: _Ref245464792] In 2000, Eritrea and Ethiopia filed claims against each other in the EritreaEthiopia Claims Commission (Commission) for humanitarian international law violations that arose from a violent border dispute between the two countries.1 Eritrea claimed approximately $6 billion in damages,2 while Ethiopia countered with claims for approximately $14.3 billion in damages.3 Nearly ten years later, on August 17, 2009, the Commission reached a final determination on these damage claims.4 The Commission awarded approximately $174 million to Ethiopia, and approximately $161 million to Eritrea.5 The practical result of these awards, however, is a mere $13 million judgment that Eritrea owes to the Ethiopian government, none of which is assured to reach any of the actual victims of the violence.6


    There is a common saying that “if something is worth doing, then it is worth doing right.” In the international context, the “right way” to redress a wrong is often impractical, infeasible, or even unknowable until after the fact. It is within this framework that this Note contends that the Commission was not the “right way” to address the damage that thousands of victims suffered as a result of the border conflict between Eritrea and Ethiopia.


    The commissioners of the Commission were able to accomplish admirable feats with their allotted resources and employed some sophisticated techniques and methodologies to determine the final awards. However, these ultimately ineffective final awards highlight the inherent limitations of traditional arbitration as a method for redressing mass claims of humanitarian violations. The governments should have utilized modern alternative mechanisms that international bodies have developed to address mass claims specifically, instead of relying on the traditional arbitration model. Utilization of these mechanisms would have increased the chances that the actual victims of the war could receive any sort of justice.


    In Part I, this Note will explain the background of the Commission, including the history of the border conflict between Eritrea and Ethiopia that raged between 1998 and 2000, the composition of the Commission, and the Commission’s ten-year history. Part II will explain how the inherent structural problems in the Commission’s arbitration model prevent the final monetary awards from providing victims with just compensation, despite the admirable work done by the commissioners. These structural problems result in awards that effectively cancel out without providing any meaningful benefit to the victims. Part II will also explore how these same structural defects prevented the Commission from assuring peace and security in the international community.


    Part III will then describe the history and structure of the United Nations Compensation Commission and the Bosnia Commission for Real Property Claims of Displaced Persons, two modern examples of commissions that have enjoyed success. PartIII will also discuss the success of these two commissions as compared to those of the Commission, and why they should have had a stronger impact on the latter.


    Finally, just because there might exist an alternative “right way,” there are admittedly many road-blocks that obstruct the implementation of such mechanisms. The principal obstacles are resources, time, and the will to implement a better system. Part IV will explore these impediments and address their impacts, ultimately concluding that despite these serious considerations, the involved parties could have implemented a modern claims commission that would have resulted in a more just outcome.


    II. The EritreaEthiopia Conflict and an Agreement to Arbitrate Violations of International Humanitarian Law


    A. Conflict Arose from a Dispute over the Border Town of Badme and Quickly Developed into a Violent Two-Year War


    [bookmark: _Ref245458230][bookmark: _Ref245458104][bookmark: _Ref245459055] Eritrea and Ethiopia are neighboring countries with intermeshed histories located in the northeastern part of Africa.7 Eritrea was previously a province of Ethiopia, but in 1993 the people of Eritrea won their independence.8 Relative peace existed between the two countries until 1998, when the two neighbors engaged in a deadly war covering multiple fronts along their common border.9 This conflict displaced and affected hundreds of thousands of people.10


    [bookmark: _Ref245460957] The conflict began in May when the two parties began to fight over who could claim the territory of Badme.11 Each side blamed the other for instigating the initial fighting.12 The fundamental conflict concerned the location of the border between the two countrieswhat one side characterized as an invasion, the other characterized as a domestic occupation.13 Within one month, the fighting spread along the entire border between the two countries.14 Later the same year, the Organization of African Unity15 and the United Nations Security Council both observed the severity of the conflict and attempted to intervene so as to calm the dispute.16 On December 17, 1998, the Organization of African Unity drafted a “framework agreement” calling on Eritrea to withdraw troops from Badme so that the cartographic section of the United Nations could determine and demarcate the border.17 Eritrea did not accept the proposal, believing that such a withdrawal might indicate a concession that the territory belonged to Ethiopia.18 Consequently, the violence continued to rage.


    By early 1999, the conflict had escalated into a full-scale war.19 The Secretary-General of the United Nations contacted the leaders of Eritrea and Ethiopia and urged them to resolve the matter peacefully.20 The countries ignored these pleas and the violence continued until Eritrea finally accepted the framework agreement on February 27, 1999.21 By this point, Ethiopia’s military position had strengthened and, as a result, Ethiopia refused to accept the agreement.22 Instead, Ethiopia demanded that Eritrea automatically recognize Ethiopia’s sovereignty over all of the territories in dispute, rather than letting the United Nations demarcate the border.23 Finally, on May 17, 2000, the United Nations Security Council adopted Resolution 1298, which imposed sanctions and trade restrictions on the two countries.24


    B. Fighting Ceased When the Countries Signed the Algiers Agreement, Which Created the Commission to Arbitrate Violations of Humanitarian Law


    [bookmark: _Ref250643062][bookmark: _Ref245460896] In June 2000, the two countries began to negotiate a ceasefire agreement,25 followed by a full peace agreement in December 2000.26 This agreement is known as the “Algiers Agreement,” because the parties negotiated and signed it in Algiers.27 The parties never published details of the negotiation, “but it is known that Eritrean and Ethiopian negotiators and their legal advisers met with legal experts familiar with the Permanent Court of Arbitration, the United Nations Compensation Commission (UNCC) in Geneva, and other contemporary Mass Claims Processes.”28 This agreement was the result of substantial pressure from and efforts by the international community to end the conflict.29


    The Algiers Agreement called for the creation of three bodies: (1)an independent body created under the Organization of African Unity to “determine the origins of the conflict,” (2) a neutral boundary commission to officially demarcate the border between the two countries, and (3) a neutral tribunal to arbitrate claims of international law violations.30 The first body was never established, and the second body is known as the Boundary Commission.31 The third body is the Commission.32


    The Algiers Agreement required that:


    
      [T]he [EritreaEthiopia Claims] Commission is to decide through binding arbitration all claims for loss, damage or injury by one Government against the other, and by nationals (including both natural and juridical persons) of one party against the Government of the other party or entities owned or controlled by the other party.... The Commission shall not hear claims arising from the cost of military operations, preparing for military operations, or the use of force, except to the extent that such claims involve violations of international humanitarian law.33
    


    [bookmark: _Ref287133625] The Algiers Agreement was specific in the overall goal of the Commission, yet it afforded the Commission an incredible amount of flexibility in determining particular procedures for handling claims and in modifying its own rules.34 The adopted rules of procedure and rules of evidence were original to the Commission, although they were based on the “Permanent Court of Arbitration Optional Rules for Arbitrating Disputes Between Two States,” which itself is based on the “United Nations Commission on International Trade Law.”35 In addition, the Commission still retained the ability to modify the rules after consultation with the parties.36


    [bookmark: _Ref289507740] According to the Algiers Agreement, the Commission was to decide claims resulting from violations of international humanitarian law, but not claims arising from actual military operations or use of force, unless they too involved violations of international humanitarian law.37 The relevant rules of law the Commission followed were: (1)international conventions, (2) international custom, (3) general principles of law recognized by civilized nations, and (4) previous judicial and arbitral decisions.38


    The Algiers Agreement also defined the structure and organization of the Commission.39 It created the Commission under the auspices of the Permanent Court of Arbitration, located in The Hague, which acted as a base and as a registry for the Commission.40 The Permanent Court of Arbitration stored and cataloged the parties’ pleadings and acted as a intermediary between the parties and the Commission.41 Outside of the services the Permanent Court of Arbitration provided, all costs resulting from the Commission were split equally among the two governments.42


    As for the actual composition of the Commission, it was comprised of five arbitrators.43 These commissioners only worked on a part-time basis.44 Aside from the commissioners and the Permanent Court of Arbitration, the Commission “employ[ed] no full-time staff” and relied heavily upon email “to limit travel and other costs.”45


    The structure of the Commission was similar to traditional arbitration tribunals, yet unlike traditional arbitration mechanisms, the Algiers Agreement created the Commission to arbitrate a binding and final conclusion without any possibility of appeal.46 Yet despite declaring the Commission’s decisions as final and binding, the Algiers Agreement provided no method for enforcement of judgments.47


    [bookmark: _Ref289697786] Originally, the mandate for the Commission required a three-year deadline to arbitrate all claims.48 The Algiers Agreement provided no procedure for extending this deadline, nor did either party request or attempt to extend this deadline.49 The Commission therefore only accepted claims that the parties filed within the first year of its existence and extinguished all later claims, in an attempt to meet the three-year deadline.50 Both Eritrea and Ethiopia filed claims past the deadline and the Commission refused to consider them due to the lack of timeliness.51 As this Note will explore in Part II, this deadline played an important role in how the Commission evolved. Ultimately, it became very clear to the commissioners that the three-year deadline was unrealistic and they agreed to extend the deadline, which is how the Commission then expanded into a ten-year process.52


    Both Eritrea and Ethiopia asserted a huge variety of claims, so the Commission decided to lump the States’ claims into categories which it could then systematically address.53 These categories included:


    
      Category 1  Claims of natural persons for unlawful expulsion from the country of their residence; Category 2  Claims of natural persons for unlawful displacement from their residence; Category 3  Claims of prisoners of war for injuries suffered from unlawful treatment; Category 4  Claims of civilians for unlawful detention and injuries suffered from unlawful treatment during detention; Category 5  Claims of persons for loss, damage or injury other than those covered by the other categories; Category 6  Claims of [the two party] Governments for loss, damage or injury.54
    


    Also, both parties drafted extensive filings that the Commission then followed with private hearings.55 International aid organizations and advocacy groups could have provided information to the government parties, but only the governments themselves were actually allowed to file information with the Commission directly.56


    C. The Boundary Commission, Partial Awards of the Commission, Resistance of the Two Parties, and Enforcement Issues


    The Boundary Commission, the second commission formed under the Algiers Agreement, issued its findings in a decision on April 13, 2002.57 The decision indicated that Badme, the site of the original outbreak of violence, was an Eritrean territory.58 Both parties initially accepted the border decision on paper, but once the Commission set out to physically demarcate the border, the decision was met with severe resistance by Ethiopia.59 Ethiopia refused to allow preparations for the demarcation on the property it controlled.60 In 2003, Ethiopia wrote a letter to the United Nations Secretary General declaring that the Boundary Commission’s decision was “totally illegal, unjust and irresponsible.”61 In response, Eritrea refused to allow the demarcation of another part of the border until Ethiopia allowed its portion to be demarcated.62 The Commission hit a standstill and, as a result, the Boundary Commission’s work still has yet to be completed, despite numerous United Nations resolutions urging such action.63


    [bookmark: _Ref289507249][bookmark: _Ref283060141] In October 2005, exasperated by Ethiopia’s refusal to comply with the boundary ruling, Eritrea refused to cooperate with the United Nations Mission in Eritrea and Ethiopia (UNMEE)a monitor missionand forbade its helicopters in Eritrean airspace.64 As a result, on July 30, 2008, the United Nations Security Council unanimously adopted Resolution 1827,65 which terminated the United Nations Mission in Eritrea and Ethiopia.66 The Resolution again implored Eritrea and Ethiopia to refrain from threats or force against one another.67 Resolution 1827 was one of twenty-eight resolutions the United Nations Security Council passed between 1998 and 2008, deploring the violence and demanding an immediate end to hostility, which the two countries continued to ignore.68


    [bookmark: _Ref283060116] At the same time, the Commission continued its work and sought to find liability for the conflict of 1998 to 2000.69 It began this work in March 2001 and came to a conclusion on this issue in December 2005.70 In addition to the question of liability, the Commission rendered multiple “partial awards.”71 The Commission heard arguments concerning its first substantive claim, concerning prisoners of war, in December 2002.72 The Commission submitted a partial award for this claim on July 1, 2003.73 The Commission held a second hearing, concerning claims associated with the central front, in November 2003, which was followed by another partial award on April28, 2004.74 In all of these judgments, the Commission found violations of international law on both sides.75


    In April 2005, the Commission held another hearing concerning claims that included Eritrea’s Western Front, Aerial Bombardment, Pensions, Diplomatic, and Non-Resident Property Loss Claims, in addition to Ethiopia’s Western and Eastern Front, Port, Economic Loss, Diplomatic, and Jus ad Bellum (justification for going to war) claims.76 It rendered partial awards for all these claims on December 19, 2005.77 One of the most important conclusions of these hearings was that Eritrea actually caused the initial conflict when it carried out a series of unlawful armed attacks against Ethiopia, violating Article 2, Paragraph 4 of the Charter of the United Nations, which prohibits the threat or use of force against the territorial integrity or political independence of any state.78 However, the Commission reserved judgment and damage amounts for a later final award determination.79


    D. The Commission Announces Its Final Damages Award Determinations


    [bookmark: _Ref245464840] On August 17, 2009, the Commission rendered two final awards on damages.80 One award was to Eritrea for $161,455,000, plus an additional $2,065,865 for six individual claimants, and the other award was to Ethiopia for $174,036,520.81 This left a difference of $10,515,655 that Eritrea owed to Ethiopia. These awards were for the claims that the Commission heard in previous hearings between July 1, 2003, and December 19, 2005, for which it had only made partial awards and no determination on damages.82


    In reference to these awards, Martin Plaut, an Africa analyst for the British Broadcasting Corporation, very succinctly explained that the “real tragedy is that the money, like the rest of the internationally supported peace process, will settle very little.”83 The following sections of this Note seek to explain the validity of Plaut’s assertion and to offer some possible alternatives that the countries and the international community could have taken to avoid such an unfortunate result.


    III. The Commission Failed to Provide Compensation to the Victims and Awards That Would Meaningfully Further Peace and Security in the Region


    A. At Best, the Final Awards Fund the Coffers of the Warring Parties But Do Not Adequately Assure Any Compensation to the Actual Victims for the Harm They Suffered During the Conflict


    [bookmark: _Ref250712822] The damages the Commission granted to the two countries were primarily for harms suffered by individuals, yet these amounts were not awarded to the individuals themselves. For example, the Eritrea award included damages for: loss of business property and buildings; injuries to civilians due to loss of health care caused by the conflict; damage to cultural property; mistreatment of prisoners of war; failure to prevent rape; forcible expulsions; arbitrary deprivation of citizenship for dual citizens; failure to provide care to expelled nationals; failure to provide compensation for vehicles requisitioned by nonresident citizens; other property losses of nonresident citizens; imprisonment under harsh conditions for civilians on security charges; violations of diplomatic premises and property; and interference with departing diplomats.84


    This discrepancy was also true for Ethiopia’s claims that included damages for: death, injury, disappearance, forced labor, and conscription of citizens; failure to prevent rape; destruction and looting of houses; looting and damage to government buildings and infrastructure; destruction and looting of religious institutions; mistreatment of prisoners of war; failure to protect citizens from threats and violence; failure to ensure Ethiopian citizens in Eritrea access to employment; failure to assure that Ethiopians received medical care comparable to Eritrean citizens; wrongful detention of civilians; failure to protect property of detainees expelled from Eritrea; and failure to ensure the safe repatriation of departing Ethiopians.85


    As the Commission found in an earlier partial ruling that ultimate liability for the conflict laid with Eritrea, the Ethiopian award included damages for jus in bello (conduct during war) claims and jus ad bellum (justification for going to war) claims.86 Therefore, the Ethiopian award also included jus ad bellum damages for: human suffering and loss of income associated with internal displacement of persons; civilian death and injury; damage to civilian property; damage to public buildings and infrastructure; looting and destruction of religious institutions; death and injury caused by Eritrean landmines; destruction of government facilities and other government losses; lost profits for certain private businesses; and reconstruction and assistance to internally displaced persons.87


    More significantly, individual human beings felt the consequences of these violations, such as the claims for rape and forced labor; however, the Commission awarded the final monetary damages solely to the States, and not to the individual victims or to the States as trustees for the individual victims.88 In its final decisions, the Commission repeatedly “encouraged” the parties to consider how the awards could be used to accomplish humanitarian objectives or compensate the victims,89 and it also requested the parties explain how they intended to distribute the damages.90 Yet there was no demand for the States to take any specific actions with the awards.91 Because the awards were not conditional on the countries’ compensating the individual victims within their borders, the final awards will essentially fill the general coffers of the respective countries to be spent as the countries see fit. This result, however, was not solely the fault of the commissioners when reaching their conclusion on damages. It was necessary for the Commission to award damages in this way because, for the most part, the countries only filed claims for nation-to-nation harms, rather than harms that the nations caused against individual victims.92


    [bookmark: _Ref250721833] The Commission established a mass claims process by which the parties could have filed claims for individuals.93 This process included fixed tiers of compensation for individual claims.94 The different tiers depended upon how many categories of damages corresponded with each individual’s claim.95 The two parties were to provide standard paper and electronic claim forms, based on the forms that the Commission planned to prepare for any individual claims.96 The Commission intended to use computers and docket management software to select sample groups, using expert advised characteristics as a guide when setting sufficient compensation for certain sub-groupings of claims.97 This procedure was a very innovative and progressive measure that could have streamlined the imposing project.


    Nonetheless, one of the major failures of this scheme was that the Algiers Agreement did not address any mechanism to inform potential claimants of their eligibility to file claims under the Commission.98 Instead, this responsibility was left to the States themselves.99 Additionally, the Algiers Agreement did not give priority to these individual claims over the nation-to-nation claims, nor did it mandate that the nations file these individual claims if they decided to file nation-to-nation claims.100 Consequently, despite the availability of this mass claims option, the parties chose only to file government-to-government claims, with the exception of six claims which Eritrea filed on behalf of six individuals whom Ethiopia had expelled.101


    These problems might not have resulted in the abandonment of individual claims had it not been for the deadline that the Commission set for the collection of claims and the time that it would take to adequately collect individuals’ claims. The mandate for the Commission called for a three-year deadline to arbitrate all claims.102 Accordingly, to adhere to this timetable, the Commission only accepted claims filed within the first year of its existence, extinguishing all later claims.103 Further, the Algiers Agreement provided no procedure for extending this deadline.104 If not for this deadline, then the parties might have considered collecting individuals’ claims and utilizing the mass claims procedure.


    The Commission actually noted that filing inter-State claims instead of individual claims was understandable, “given limits of time and resources.”105 Additionally, experts from the International Organization for Migration (IOM), who were serving the Commission as technical consultants, also expressed the opinion that an adequate mass claims procedure required more time to collect claims than the designated one-year deadline.106 Paradoxically, this deadline was a significant factor in inhibiting the parties from filing individuals’ claims, as the deadline was a result of the Commission’s attempt to hasten its work to meet the “recurring concern that the proceeds accruing from the damages proceedings be used by the Parties to assist civilian victims of the conflict.”107


    The deadline set by the Commission does not solely explain why the parties chose to abandon the mass claims option. In addition to the deadline, there appears to have been a lack of will among the parties to find compensation for individuals who suffered harm. This is first illustrated by the fact that neither party requested nor attempted to extend the filing deadline.108 Both Eritrea and Ethiopia disregarded the time limit and attempted to file inter-State claims past the deadline, yet never attempted to file individuals’ claims.109 Furthermore, once it became clear that the three-year timetable to handle all claims was unrealistic, the commissioners agreed to extend the three-year deadline.110 It is reasonable to assume that if the commissioners were willing to extend the deadline for the Commission’s work, then they may have been willing to extend the filing deadline if the parties had expressed such a desire. Additionally, a lack of will to file individual claims is also evidenced by the fact that the parties did not push for separate individual claims, despite having already documented individuals’ claims on claim forms in an effort to facilitate the preparation of damages for the States’ own actions.111 There was actually a system in place for individual claims, but the two countries involved did not care to use it, the Commission made it harder for these countries to use it, and the Commission never organized the process in a way that forced the parties to give priority to individual claims for humanitarian violations.


    B. The Ten Million Dollar Difference Between Ethiopia’s Award of $174,036,520 and Eritrea’s Award of $161,455,000 Did Not Provide Adequate Compensation


    An award of over a hundred million dollars may seem like a lot of money to the average person, but to the average nation state it is a pittance. Yet an award in this range could be significant to an extremely impoverished country. The award is sizeable enough to provide some sort of deterrence against disapproved future actions and could provide at least some relief to victims. This is probably the thought process of the Commission when it made its final awards.


    [bookmark: _Ref289003701] However, in a broader context, these awards are drastically insufficient. Because the damages are an exchange of money between states, the majority of, or entirety of, the award one country receives will only cover the amount owed to the other. This exchange results in an approximately $10 million difference that Eritrea owes Ethiopia. This is only 0.25% of the annual gross domestic product (GDP) of Eritrea,112 which has a relatively small GDP as one of the poorest nations in the world.113 The amount is insignificant in part because the Commission heavily discounted the final award amounts, leaving it impossible for either party to be fairly compensated.


    [bookmark: _Ref289626134] Even if the full amount of the final awards went directly to compensating victims of Ethiopia and Eritrea’s unlawful actions then there still would not be just compensation because the amount was inadequate. The commissioners had the herculean task to wade through the mass of information which the two parties provided it to concoct a reasonable figure for damage awards. After tabulating reasonable amounts, however, the Commission then discounted many of these amounts depending on the reliability of the evidence,114 and then discounted these amounts even further due to consideration of the wealth, or lack thereof, of the two countries.115 This deep, and in many cases seemingly arbitrary, discounting resulted in final award amounts that were far from the amounts the Commission determined as fair compensation for the parties’ wrongful actions.


    In the opening paragraphs of the final award decisions, the Commission explained that the awards “probably do not reflect the totality of damages that either Party suffered in violation of international law. Instead, they reflect the damages that could be established with sufficient certainty through the available evidence in the context of complex international legal proceedings carried out by the Parties with modest resources and under necessary pressures of time.”116


    These opening lines explain the balance the Commission attempted to strike between certainty and fair compensation. Essentially, it concedes that the awards are not adequate, and reveal that there are issues with the Commission’s structure that inherently restricted it from allowing a fair resolution of the circumstances.


    The Commission depended solely upon the information that the two parties provided to it. Other organizations could have presented evidence to the parties, but not directly to the Commission.117 Additionally, the Commission did not have the staff or resources to conduct its own investigations.118 Therefore, it often did not have sufficient evidence and had to resort to employing “estimation” or “guesswork” to determine the amount of compensation for particular claims.119 For example, the Commission found that the Eritreans suffered significant losses of property at the hands of Ethiopian forces during the invasion,120 yet the evidence presented did not quantify the magnitude of that injury.121 The Commission did indicate that the evidence was available, but that the Commission “d[id] not have time or resources” to review the information.122 Instead, the Commission relied upon “a reasonable estimate of the losses.”123 These estimates are problematic.


    When there was insufficient evidence for a claim, as often was the case, this type of “guesswork” became the default method for determining a conclusion.124 The result had to be either an amount that was completely false, because it was the product of a guess, or grossly ineffective, as the Commission was erring on the side of caution in that case.125


    In addition to the problems with the first type of discounting, the Commission also discounted to account for the wealth of the two countries.126 This type of discounting was not totally unreasonable. As the Commission points out, the amount of damages that Ethiopia requested was three times the entire GDP of Eritrea in 2005.127 The Commission was therefore concerned that since the countries were so poor and the damages so high, serious damages would further destabilize peace in the region, similar to what happened with the Treaty of Versailles and Germany after World War I.128


    Furthermore, the Commission was concerned that because the countries were so poor, large awards would cripple the governments’ ability to pay for the essential services that their people needed, and would force the governments to neglect their obligations under the International Covenant on Economic, Social, and Cultural Rights and the International Covenant on Civil and Political Rights.129 These were serious considerations. The Commission’s purpose was to foster peace, stability, and compensate victims, not to further destabilize the region or take away services from the survivors of war. However, as reasonable as it sounds, this conclusion is problematic for various reasons.


    First, the Commission’s choice to abandon true compensation and adequate justice for victims in favor of political stability was just as likely to foster resentment and instability as payment of large awards. The Commission’s choice assured that the victims of the war would never receive the compensation they were due for their harms. Second, the Commission took a short-term view of the problem; there are countless examples of extremely poor countries that in a relatively short period of time transformed into significant global economic leaders, such as China or Germany.130


    Unlike the Treaty of Versailles, the Algiers Agreement provided no mechanism for enforcement or a timetable for distribution of the awards.131 Consequently, the Commission could have provided that repayment for the majority of the awards be dependent upon the size of the countries’ economies, not upon any time deadline. If the countries were to become able to pay the damages without causing detriment to their own citizens, then they would. Otherwise, the amounts that the parties owed could stay close to the current discounted awards. This payment structure would have at least allowed for an opportunity to provide the victims with just compensation instead of discounted awards, a decision that guarantees that there will be no comparable opportunity.


    The problems related to the discounting of the awards and the fact that the awards negate each other would not be as problematic if the money exchanged between the two countries went directly to victims rather than to the other State’s general coffers. That still would have stood in the way of fair compensation for everyone, but it would not have been as extreme, and at least could have provided compensation for some. For example, the Commission awarded Eritrea and Ethiopia each two million dollars in parallel awards “for failing to prevent the rape of known and unknown victims in the towns of Senafe, Barentu and Teseney.”132 The Commission did so with the “hope that Eritrea (and Ethiopia) [would] use the funds awarded to develop and support health programs for women and girls in the affected areas.”133 In reality, Eritrea and Ethiopia will merely exchange checks for identical sums of money. Essentially, the result will be the same regardless of whether the Commission awards ten times the amount of money, or awards no money at all. On the other hand, if the States pay the rape victims directly or pay organizations that provide support to the rape victims, then the award, regardless of the amount, would at least have some impact.


    C. It Is Doubtful the Final Awards Furthered Peace and Stability Between the Two Countries


    Aside from the issue of just compensation, a serious question arises as to whether the final award will truly further the peace and stability between Eritrea and Ethiopia. This was the primary goal of the peace which the parties brokered in Algiers and from which the Commission arose.134 The long term impact of the final awards is still unclear; nevertheless, the immediate effects are troubling. Neither Eritrea nor Ethiopia has expressed satisfaction with the results of the Commission. In the opening paragraphs of the final award decisions, the Commission noted that the “awards of monetary compensation for damages are lessprobably much lessthan the Parties believe to be due.”135


    The Ethiopian government has explicitly and publically expressed its dissatisfaction with the Commission’s ruling.136 Eritrea has accepted the award due to the final and binding nature of the Algiers Agreement, but has also expressed reservations about the final award amounts.137 Additionally, Eritrea continues to express its dissatisfaction to the United Nations Security Council over the international community’s treatment of the conflict.138 This dissatisfaction has partially resulted in Eritrea isolating itself from the international community.139 As of the time of this Note, Ethiopia has still refused to allow the United Nations to demarcate the border with Eritrea.140 Eritrea has, as a result, further isolated itself from the international community, and no money has been exchanged between Eritrea and Ethiopia for the victims of the border war. Relations between the parties have not progressed since they brokered the Algiers Agreement, despite the ten years’ work of the Commission.141


    IV. Instead of a Traditional Arbitration Model, the Commission Should Have More Heavily Relied upon the Model of the United Nations Compensation Commission and the Commission for Real Property Claims of Displaced Persons and Refugees


    This Note has presented flaws in the Commission, flaws in the final awards, and the consequences of these problems. The solution to many of these problems are systematic and could have been avoided if the structure of the Commission was, from the beginning, dramatically altered to match modern mass claim techniques utilized by the United Nations Compensation Commission (UNCC) and the Commission for Real Property Claims of Displaced Persons and Refugees.


    A. The Success of the United Nations Compensation Commission in Resolving Mass Claims Efficiently and with Relative Speed


    The UNCC is a subsidiary organ of the United Nations Security Council, which the Security Council established in 1991 to compensate victims of Iraq’s invasion and occupation of Kuwait.142 The UNCC did not have the task of deciding liability, but only determining damages, as the Security Council had already found that Iraq was liable for any losses that resulted from the invasion or occupation.143 The UNCC also had a similar task to that of the Commission’s after it had made its partial rulings; however, that is the extent of the similarities between the two bodies.


    As the Secretary-General of the United Nations stated:


    
      [T]he Commission is not a court or an arbitral tribunal before which the parties appear; it is a political organ that performs an essentially fact-finding function of examining claims, verifying their validity, evaluating losses, assessing payments and resolving disputed claims; it is only in this last respect that a quasi-judicial function may be involved.144
    


    The damages that the UNCC established were drawn directly from a special account that sales of Iraqi oil funded.145 The Secretary-General, however, initially recommended that the amounts paid by Iraq should not exceed thirty percent of the value of its oil exports.146 The amount was ultimately reduced to twenty-five percent, pursuant to Security Council Resolution 1330, but the UNCC enacted the general scheme that the Secretary-General recommended.147


    [bookmark: _Ref250716296][bookmark: _Ref250716559][bookmark: _Ref287827250] The UNCC has been a resounding success. Since the Security Council established the UNCC in 1991, victims have filed more than 2.6 million claims and have sought a total of approximately $368 billion in compensation.148 Out of these claims, the UNCC awarded compensation for 1,543,619 claims and, as of January 27, 2011, distributed a total of $31,303,180,576.149 The vast majority of these claims came from individuals for relatively small amounts.150 Victims filed all of these claims in a six-year span, with many of the claims falling under a January 1, 1995, deadline; other claims falling under a January 1, 1996, deadline; and the last group of claims falling under a February 1, 1997, deadline.151 The UNCC finished its processing task in 2005 and made its last payments to individuals in 2007.152


    The UNCC was able to efficiently resolve a huge volume of cases and distribute a large volume of payments, while still safeguarding against frivolous claims, because it utilized a modern approach to mass claim processing.


    One technique that the UNCC employed was to break down the types of claims which people could file into categories.153 Four of these categories provided for individual claims, one for corporate claims, and one for government claims.154 The UNCC dealt with the individual claims first and then addressed the other claims.155 This assured that priority was given to individual victims before governments. It also grouped and processed claims by common legal, factual, and valuation issues.156 Norbert Wühler, a former UNCC chief, observed that, “[g]iven the traditional emphasis in previous claims resolution processes on the losses suffered by governments and corporations, this humanitarian decision to focus first on urgent individual claims marked a significant step in the evolution of international claims practice.”157


    [bookmark: _Ref250721943] Another UNCC innovation was the use of computer software to match claims and information sampling to examine claims against existing databases and statistical models.158 This system contributed to the speed and efficiency with which it was able to work, as the UNCC could then quickly determine whether there was documentation to justify an award.159


    The UNCC also employed two different evidentiary standards: one for individual claims and one for businesses or government claims.160 “Appropriate evidence” of the circumstances and amount of the loss was sufficient as long as the evidence reached a “reasonable minimum” for the former.161 The UNCC, however, demanded documentation and other appropriate evidence “sufficient to demonstrate the circumstances and amount of the loss” for the latter.162


    [bookmark: _Ref250716955] In order to verify and evaluate the claims and evidence, the UNCC made considerable use of experts, consultants, and other specialists.163 In addition to relying on experts, the UNCC had access to several fact finding studies that the United Nations had commissioned shortly after the liberation of Kuwait, but before the filing of claims was even an option.164 These studies provided essential information for the UNCC in its work.165 These reports were effective because they were prepared under the authority of the United Nations and not one of the interested parties.166


    The UNCC also created specific claim forms that it then distributed to governments.167 A standardized claim form allowed the UNCC to more easily process the forms and avoid the issues with the claim forms which Eritrea and Ethiopia created.168 Governments and organizations filed individual claims with the UNCC; however, the governments acted as trustees for individuals.169 Conversely, the Commission processed individuals’ claims only as a means to reach a conclusion on the two government parties’ claims.170


    Much of the strength of the UNCC rested in its ability to safeguard individual claimants by using an inquisitorial process rather than an adversarial process. As one law professor explained:


    
      The use of an inquisitorial type of procedure for the claim resolution process has been described as the “signal distinction” of the Commission....[A]n adversarial process would not have been able to achieve fundamental fairness for the individual claimants or Iraq. [It] would have likely resulted in patently unfair outcomes due to decisions based primarily on technical grounds, rather than the substantive merit of the claims.171
    


    A judicial or arbitral solution is useful in many circumstances but the organizers of the UNCC recognized that, in a situation involving mass claims for humanitarian violations, an inquisitorial model is more appropriate.172 This had become apparent, in part, when past attempts to utilize the former model resulted in chaos.173 The unwieldy IranUnited States Claims Tribunal, a tribunal based on the traditional arbitration model similar to that of the Commission, is one example.174 The IranUnited States Claims Tribunal worked at a very slow pace and had great difficulty with individual claims due to a lack of causation evidence.175 The Commission should have learned from the past and referred to the UNCC’s established practices.


    B. The Success of the Commission for Real Property Claims of Displaced Persons and Refugees in Resolving Mass Claims Efficiently and with Relative Speed


    The Commission for Real Property Claims of Displaced Persons and Refugees (CRPC) was an international commission established to process and resolve claims by Bosnians who sought to reacquire property lost or left in the BosniaHerzegovina conflict of 1992 to 1995.176 The CRPC was established in 1996 and completed its work in 2003.177 During this period, the CRPC rendered a total of 311,757 decisions,178 an incredible number of claims for such a short period of time. These decisions “are estimated to have benefitted close to one million people.”179


    [bookmark: _Ref282943376] Like the Commission, the CRPC arose out of a peace agreement, the Dayton Peace Agreement, which sought to end the Bosnian war.180 The CRPC accepted claims directly from individuals.181 First, staff members interviewed claimants to gather evidence and then sorted the information in a computer database.182 The CRPC also crafted the forms for the claimants to fill out so that they were comprehensive and user-friendly.183 To make a binding decision, a panel of judges then examined the evidentiary record, information from the interviews, and any existing official registries.184 Like the UNCC, there was no adversarial process.185


    The CRPC returned the title of property to many individuals; however, it did so knowing that the local authorities were still responsible for facilitating the return of all real property.186 This means that a remedy for these victims might not be available for some time, but at least the victims have the authority for future legal action when it becomes politically feasible.187 This is the appropriate long-term view of remedies that the Commission should have taken.


    C. A Similar Political Commission Solution is More Viable than a Judicial Solution Due to the History of, and Current Power Struggle Between, Eritrea and Ethiopia


    The UNCC, the CRPC, and the countries involved in those two structures have many similarities to the Commission and the parties involved in that Commission. The countries involved in all of these, for the most part, were relatively poor and had recently been through significant military conflicts.188 Indeed, each crisis is unique and will require its own approach. For example, Iraq is unique in that it had a strong source of revenue in oil.189 Despite these differences, there are still enough similarities between these structures that there will always be important lessons from which future commissions can draw. It is evident that the Commission could have achieved more success by more closely following the examples of prior mass claims processes.


    V. Time, Resources, and Will are Potential Obstacles to Selecting and Implementing a Process that Utilizes Successful Features of Past Mass Claims Mechanisms, But These Obstacles Are Not Insurmountable


    There are justifiable reasons why the Commission handled only inter-State claims and followed a traditional arbitration model, albeit with a few innovative measures, instead of handling individual claims through a modern mass claims process like the aforementioned commissions. The most significant reasons are time, resources, and will; however, in hindsight, these three impediments are not impassable road blocks.


    Arguably, the most imposing barrier is the lack of money and resources. The Commission repeatedly bemoaned its lack of sufficient resources and how this inhibited them from performing at a high level.190 At one point, the Commission directly contrasted itself to the UNCC, explaining that it could not achieve what the Compensation Commission did for lack of resources.191 These complaints are accurate and fair. Both the UNCC and the CRPC had much larger budgets than the Commission and employed much larger staffs. The administrative costs of the UNCC from the time it began through 2005 totaled $362.6 million.192 Conversely, the CPRC had a much smaller budget; it used approximately $33.49 million from 1997 to 2003.193


    Consequently, both commissions had a much larger working staff than the Commission. The UNCC had “[a]t its height . . . approximately three hundred professional and general services staff.”194 The CRPC even had over 250 staff members running its operations.195 Alternatively, the Commission was comprised of only five commissioners.196 As opposed to the other commissioners, these commissioners worked only on a part-time basis.197 The Permanent Court of Arbitration provided some support, but the Commission employed no full-time staff.198 The actual expense figures for the Commission have not been made public yet, but it is known that it was quite modest in relation to these other commissions.199


    [bookmark: _Ref250722007][bookmark: _Ref289770044] As modest as the budget may have been, it did not have to stand in the way of utilizing an efficient and effective mass claims procedure. First, gathering and sharing technologies developed by past tribunals should lower the cost of future ones.200 Accordingly, the Commission did not have to reinvent the wheel and its costs did not have to be as significant as that of the UNCC. Second, because the Commission was tailored as an adversarial model, both Eritrea and Ethiopia must have spent a substantial sum on attorneys’ fees and expert legal consultants, which instead could have been used to supplement the budget. For five to ten years, Ethiopia employed eleven lawyers and consultants and Eritrea employed seventeen lawyers and consultants to work on their cases before the Commission.201 Third, the necessary costs are not truly overly imposing. For all that it did, the UNCC’s budget was only actually 0.1% of the amount of claims asserted before the Commission.202 Furthermore, the entire cost of the UNCC’s fourteen years of operation was roughly only a half a percent of Ethiopia’s annual gross domestic product203 and only nine percent of Eritrea’s annual gross domestic product.204


    Additionally, the costs should not have barred a modern mass claims process that would have been more successful in providing just compensation, because the Commission had already done a lot of the work in creating a model for such a procedure.205 This underscores how the excuse of funding can really be a veiled justification when there is a lack of will. The lack of will was not only present within the Commission and the participating States, but also in the international community. The amount of money necessary for a mass claims procedure is very insignificant in relation to the global economy, and it is not unprecedented that, in the interest of peace and security, the international community has funded similar projects. For example, the majority of the CRPC’s budget was paid by a collection of international states.206 Furthermore, the international community spent $1.32 billion, a significantly higher amount than would be necessary for a mass claims procedure, to support the UNMEE mission.207


    Another issue is the source of funds necessary to fairly compensate the victims. In Iraq, the UNCC was able to levy a portion of Iraq’s oil revenue to compensate the victims,208 but neither Eritrea nor Ethiopia has an industry that is as reliably profitable.209 Nevertheless, if the countries were able to find enough resources to engage in war, then there should have been no excuse to find the money necessary to compensate the victims of their war. The amount spent on the war was not negligible either; Ethiopia paid approximately three billion dollars.210


    Furthermore, compensation need not be immediate, as it could be a long-term, structured project. The possibility of compensation in the future is better than none at all. As the citizens of the countries involved are very poor, the amounts necessary for individual claims should be relatively insubstantial. This was the case with the UNCC where the amounts for individual claims were relatively small amounts.211 However, small awards can make a huge difference to these individual victims.


    Before the UNCC began, there were critics who claimed that the project was doomed because there would never be enough money to award all of the claims.212 This was not a reason to abandon the project, however. Indeed, the UNCC was consequently able to compensate a large number of victims.213


    [bookmark: _GoBack] The final substantial impediment is time. Dr. Norbert Wühler, the director of the IOM, highlighted that “in every mass claims programme, a tension exists...between the search for individual justice and fairness and the requirement of an expedient process that resolves all the claims within a reasonable time period.”214 The Commission stressed that many of the organizational and procedural steps it took were due to a desire to finish proceedings as quickly as possible and help the victims immediately.215 This, however, effectively sacrificed actual and just compensation to the victims. Instead, the Commission should have committed more time to making its determination, if it meant that ultimately the Commission could fairly compensate the victims.


    Further, both the UNCC and the CRPC illustrate that the time needed by the Commission to adequately compensate the victims should not have been much longer than the Commission took to conclude. The Commission spent almost ten years to reach a final decision on awards.216 Furthermore, there has yet to be any payments made.217 Alternatively, the UNCC started in 1991 and had completely finished processing claims by the end of 2005.218 It made its last payments in 2007.219 The CRPC was established in 1996 and ended in 2003.220 The difference between these three commissions is negligible, considering the benefit that could have been gained by taking the slightly longer approach.


    VI. Conclusion


    The Commission has been successful in many regards. Professor Won Kidane, who worked with Ethiopia during the Commission, described many of its successes:


    
      (1) It has contributed to the development of norms of international humanitarian law in the civil compensation context, (2) it has significantly contributed to the emerging consensus regarding the status of some norms of international humanitarian law as customary norms, (3) it has identified gaps in the existing standards of international humanitarian law and suggested the development of new norms to fill those gaps, (4) it has refined procedures and evidentiary standards of adjudication for mass claims processes, (5)it has clearly demonstrated that there is a feasible way to determine civil liability for violations of international humanitarian law occurring during and in the aftermath of armed conflict for the compensation of victims of such violations, and most importantly, (6) it has shown that determination of civil liability is a realistic alternative and an important supplement to criminal prosecution as a mechanism of enforcement of violations of humanitarian law.221
    


    Absent from this list, however, is “relief and compensation for the victims of EritreaEthiopia border war” and “peace and security in the region.”


    The Algiers Agreement provided a mandate for the Commission that should have forced more individual claims, instead of allowing only inter-State claims.222 There are good examples in recent history that could have guided the Commission in processing these claims, resulting in more substantial benefit to the individual victims.


    In particular, there are five primary lessons that the Commission should have learned. First, and most importantly, the Commission should have focused on individuals instead of governments. The Commission created a mass claims process, but it did not necessitate its use or prioritize individual claims over government claims in the way that the UNCC did. Second, the Commission should have allowed the time necessary to run a modern mass claim process. Both the CRPC and the UNCC were relatively short enterprises with ultimately very little benefit in trying to keep stringent deadlines. Third, the Commission should have abandoned its reliance on an adversarial approach, and instead should have approached the violations of humanitarian international law as an impartial investigatory organ like the CRPC and the UNCC. The Commission also should have developed standardized claim forms, such as the ones the CRPC and the UNCC utilized, to assure consistency and efficiency. This would have reduced both costs and time, while still allowing the Commission the flexibility to award damages more easily to the victims of the war.


    Fourth, the Commission should have allowed impartial experts and organizations to file information directly to the Commission, instead of through the government parties, and should have conducted more of its own independent research, much like how the UNCC had its own unbiased reports on which to rely. This would have made it easier for the Commission to finish its work more easily and more sufficiently. Lastly, the Commission should have focused on remedies through a long-term lens. Instead of discounting the amounts necessary for compensation, the Commission should have followed the example of the CRPC and granted remedies that might not have been as practical or enforceable currently, but that could have become more meaningful and feasible in the future.


    The Commission and its commissioners worked extremely hard and were extremely clever in their approach to problems that arose. Nevertheless, due to many circumstances in and out of their control, the result was a negligible award that most likely will not justly compensate a majority of the victims or significantly further peace between Eritrea and Ethiopia. This should serve as an example to the international community when a similar situation arises in the futurethat it is better and not much more costly (in time or resources) to implement a modern mass claims process that is effective in compensating victims and furthering humanitarian goals than it is to adhere to a traditional arbitration or judicial model.
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  I. Introduction


  [bookmark: _Ref125204898] On July 7, 2009, distinguished English conductor Sir Edward Downes traveled with his wife, Lady Joan, to Zurich, Switzerland.1 Three days later, the couple visited the assisted suicide clinic Dignitas, where workers provided them with a clear, liquid drink that would enable them to end their lives together.2 Sir Edward and Lady Joan drank the “cocktail of barbiturates,” lay next to each other holding hands, and died within minutes.3 Lady Joan was seventy-four years old, and in the final stages of terminal cancer; Sir Edward was eighty-five years old, and nearly blind and deaf.4 However, unlike his wife, Sir Edward was not terminally ill.5


  [bookmark: _GoBack][bookmark: _Ref125189245] This story sparked new controversy surrounding the practices of assisted suicide clinics such as Dignitas, which offer patients the ability to peacefully and painlessly end their lives. Yet this story is only one of several highly publicized reports of individuals traveling abroad in search of assistance in committing suicide. For example, in January 2003, a seventy-four-year-old man named Reginald Crew, who had been diagnosed with motor neuron disease, became one of the first British citizens to die with the help of Dignitas’s services.6 In April 2003, a British couple’s decision to die at Dignitas generated widespread criticism of the clinic’s practices because neither person was terminally ill.7 Robert Stokes, age fifty-nine, suffered from epilepsy, while his wife, Jennifer, age fifty-three, had back problems and diabetes.8 Perhaps the most controversial story surfaced in September 2008, when twenty-three-year-old Daniel James, who had been paralyzed from a rugby injury, ended his life at Dignitas with his parents by his side.9 The prevalence of such stories has led many authors and commentators to popularize the term “death tourism,” which describes the phenomenon of citizens traveling to foreign countries in search of assistance in taking their lives.10


  [bookmark: _Ref125560298][bookmark: _Ref125740400] The emergence of death tourism as a new “industry” has revived international debate regarding the legalization of physician-assisted suicide and euthanasia. Indeed, several countries have recently taken steps to address the phenomenon. In February 2010, following a five-month-long public response period, the Director of Public Prosecutions in the United Kingdom issued new guidelines designed to clarify the circumstances under which individuals planning to assist another in suicide could expect to face prosecution.11 Similarly, following its own several-month-long consultation process, the Federal Council in Switzerland recently announced that it planned to introduce stricter regulations against assisted suicide.12 Other countries, however, have dismissed death tourism as a potential problem, either because their laws expressly prohibit it or because their culture prevents it from occurring.13 In any case, leaders agree that they would not like to see their countries become breeding grounds for “death tourists.”14


  With reports of death tourism on the rise,15 and criticism of the increasingly ineffective safeguards of local assisted suicide laws mounting, the question becomes: Should international law do anything to address this phenomenon? If the answer to this question is “yes,” then the logical subsequent question is: What form should a resolution take, such that it preserves individual nations’ sovereignty while simultaneously promoting the integrity of obligations imposed by domestic law?


  This Note asserts that regulation of death tourism is an essential step in defusing the international community’s concerns over the controversial practice. Further, this Note posits that the most effective tool for curtailing death tourism is the adoption of an instrument of “soft law,”16 which would grant countries flexibility in shaping their responsibilities toward assisted suicide of non-citizens, as well as provide a less formal, and thus more conciliatory, framework for compliance with those responsibilities. It is important to note that this Note does not undertake a debate as to the moral, ethical, or legal justifications for or against assisted suicide. Rather, this Note argues thatnotwithstanding one’s personal views about the legality of the practicea system where non-terminally ill individuals can travel abroad and enlist the services of death clinics to help them end their lives offends both notions of international comity and respect for the obligations of domestic law.


  Part II of this Note sets forth the various end-of-life procedures available to patients and examines some of the principal arguments surrounding the use of those procedures. Part III analyzes and compares the laws of four countries with contrasting positions on the legitimacy of end-of-life procedures: the United Kingdom, the United States, the Netherlands, and Switzerland. The choice (and order of presentation) of these four countries represents a broad sweep over the spectrum of end-of-life jurisprudence, and features countries whose laws move from most restrictive to least restrictive. Additionally, Part III considers which of these countries presents the greatest potential for death tourism, affording special attention to recent proposals for change introduced by the countries’ policymakers. Part IV articulates a proposal for international regulation of death tourism through the means of a soft law instrument and explains why such an instrument would be favorable to a hard law alternative. Finally, Part V concludes that although non-binding in nature, “soft” regulation of death tourism could lead to the desired effect of influencing countries’ behavior toward each other’s citizens and increasing their respect for the laws of their sovereign neighbors.


  II. Defining and Conceptualizing Various End-of-Life Procedures


  A. Defining the Terminology


  [bookmark: _Ref125189740] Before engaging in a comparative analysis of the laws in different countries governing end-of-life procedures, it is necessary to identify and define the terminology that describes these procedures. The first important distinction to make is between assisted suicide and euthanasia. While many believe these terms are synonymous,17 a more accurate definition focuses on who ultimately brings about the patient’s death.18 As the word “suicide” suggests, assisted suicide entails the patient ultimately taking her own life. The American Medical Association defines physician-assisted suicide (PAS)19 as “a physician facilitat[ing] a patient’s death by providing the necessary means and/or information to enable the patient to perform the life-ending act.”20 Thus, under this scenario, while the patient receives assistance from a physicianeither in the form of medication, instruction, or advicethe key component is that the patient herself carries out the final act, rather than the physician. Conversely, euthanasia, which originates from the Greek eu, meaning “good,” and thanatos, meaning “death,”21 involves the physician acting to cause the patient’s death.22 The physician will most often do this by administering a lethal injection or removing the patient from some form of life-support.23 Whatever the action, the defining characteristic of euthanasia is that the physician, not the patient, carries out the ultimate life-ending act.


  [bookmark: _Ref125559845][bookmark: _Ref125192232][bookmark: _Ref125194890][bookmark: _Ref125192809] Euthanasia can further be classified as active or passive, and voluntary or involuntary. Active euthanasia involves a physician or other person directly acting to end a patient’s life.24 An example of this would be a physician injecting a patient with a drug that causes the patient’s death. On the other hand, passive euthanasia entails foregoing or discontinuing life-sustaining treatment.25 For instance, a physician may refrain from inserting a feeding tube into a patient’s body or he may disconnect the patient from life-support. Passive euthanasia is allowed in most countries, as this practice is generally associated with a patient’s right to refuse medical treatment, rather than a request that the physician “kill” her.26 Most countries that criminalize euthanasia specifically proscribe active euthanasia. These countries view active euthanasia as a form of “killing,”27 and distinguish between “killing” and “letting die,” the latter of which they consider morally acceptable.28


  Though the line between killing and letting die may be blurry, the distinction between voluntary and involuntary euthanasia is clear.29 This distinction plays a crucial role in the moral debate surrounding end-of-life procedures. Voluntary euthanasia refers to a situation where a physician ends a patient’s life at the request of the patient and with the patient’s informed consent.30 Involuntary euthanasia, however, refers to a case where a patient has not consented, either because she is physically or mentally unable to, or because she has expressly stated that she does not wish to be euthanized.31 Some describe the former situationwhere the patient is unable to consentas non-voluntary euthanasia, and the latter situationwhere the patient has indicated that she does not want to be euthanizedas involuntary euthanasia.32 For purposes of this Note, however, this distinction is irrelevant.


  B. Competing Positions


  Arguments for and against these aforementioned procedures abound, most of which are enveloped in larger debates concerning moral, ethical, and legal issues. The arguments in support of PAS and euthanasia center around two main principles: “personal autonomy and the right to be free from undue suffering.”33 With regard to the first principle, proponents contend that individuals have a right to self-determination.34 In other words, people are free to make decisions that affect their own lives. The underlying premise of this argument is the belief that the right to choose how to live one’s life necessarily encompasses the right to choose how to end it.35 The second principle, the right to be free from extreme suffering, is founded upon notions of mercy and compassion. This principle maintains that individuals should not contribute to the pain and suffering of others, but rather, should alleviate such pain whenever possible,36 including by ending an afflicted individual’s life. Advocates of these two principles urge their countries to pass laws permitting PAS and voluntary euthanasia under the proper circumstances.


  On the other side of the debate, those who oppose life-ending procedures argue that a physician should never be permitted to knowingly and voluntarily take a patient’s life. This argument is deeply rooted in several fundamental beliefs. First, most opponents of PAS and euthanasia contend that a theoretical “right to die” never outweighs the value of human life.37 In support of their position, opponents point to the use of modern drugs to control pain and new developments in medicine that will extend patients’ lives further than ever imagined.38 Second, opponents of PAS and euthanasia emphasize the difficulty physicians face in determining whether the patient has voluntarily consented.39 This difficulty stems from such problems as ascertaining whether the patient is rational or competent to consent in the first place.40 Third, and perhaps most controversially, those who disapprove of PAS and euthanasia raise “slippery slope” arguments against these practices.41 These arguments theorize that the legalization of PAS and euthanasia will lead to widespread abuse of vulnerable groups of people.42 Specifically, the poor and the elderly may feel pressure to prematurely end their lives so as not to impose financial or emotional burdens on their families.43 In addition, the mentally ill and disabled may be misled into requesting death, either by their loved ones or by their treating physicians.44 Regardless of the specific objection, most opponents agree that the proliferation of life-ending procedures would result in a deterioration of the physician-patient relationship,45 as it would erode the trust in the relationship as well as the view that physicians are healers.46


  III. Comparative Law and the Potential for Death Tourism


  This section analyzes and compares the laws regulating end-of-life procedures in the United Kingdom, the United States, the Netherlands, and Switzerland. In the course of this analysis, this section also considers the extent to which each of these countries represents a potential death tourism destination.


  A. The United Kingdom


  With its policymakers endlessly debating the legalization of PAS and its citizens comprising the largest number of people traveling abroad to be assisted in death, the United Kingdom is at the forefront of the death tourism phenomenon. The U.K.’s House of Lords has repeatedly rejected attempts to pass a bill permitting assisted suicide, and popular sentiment in favor of the practice has gone largely unheeded.47 Only the recent decision by the Director of Public Prosecutions (DPP) to promulgate new guidelines regarding the prosecution of assisted suicide violators has produced any hope for a change in the status quo.48


  [bookmark: _Ref125605881] In 1961, Parliament passed the Suicide Act, which eliminated suicide as a crime while simultaneously introducing a new offense for assisting another in suicide.49 The Act provided that “[a] person who aids, abets, counsels or procures the suicide of another, or an attempt by another to commit suicide” would be subject to imprisonment for up to fourteen years.50 This punishment remains one of the most severe of its kind in Europe.51 Not coincidentally, therefore, the United Kingdom has experienced perhaps the greatest public clamor for relaxation of its assisted suicide laws.


  1. The Case of Diane Pretty


  [bookmark: _Ref125610888][bookmark: _Ref125607787] The first highly publicized challenge to the U.K.’s assisted suicide ban came in 2000, when a woman named Diane Pretty petitioned the DPP to declare that her husband would not be prosecuted for helping her commit suicide.52 Ms. Pretty was diagnosed with motor neuron diseasea condition that would ultimately paralyze herand sought permission for her husband to assist her in peacefully ending her life.53 The DPP refused her request, leading Ms. Pretty to bring her challenge to the judiciary.54


  The Divisional Court dismissed Ms. Pretty’s claim. It found that the DPP did not have power to grant immunity to Ms. Pretty’s husband for future or proposed criminal conduct, and that the Suicide Act 1961 was not incompatible with the European Convention on Human Rights.55 Ms. Pretty appealed the Court’s decision to the House of Lords, which also rejected her claim.56 Finally, Ms. Pretty brought her case before the European Court of Human Rights (ECHR).


  [bookmark: _Ref125698359][bookmark: _Ref125611543] Before the ECHR, Ms. Pretty asserted two primary arguments under Articles 2 and 3 of the European Convention on Human Rights and several alternative arguments under Articles 8, 9, and 14.57 First, Ms. Pretty asserted that Article 2, which protects the right to life, also guarantees a negative right, the right to choose not to live.58 The ECHR, however, found that Article 2 was concerned with the protection and preservation of life and could not, without a distortion of language, be interpreted to also confer the right to choose to die.59 Ms. Pretty’s second argument focused on Article 3 of the Convention, which states, “[n]o one shall be subjected to torture or to inhuman or degrading treatment or punishment.”60 Ms. Pretty claimed that the State’s prohibition on assisted suicide and the DPP’s refusal to grant prospective immunity to her husband constituted inhuman and degrading treatment in violation of the Convention.61 The Court rejected this argument as well, explaining that Article 3 only required states to ensure that individuals within their jurisdictions were not subjected to inhuman treatment, but did not require them to actively provide treatment to individuals who required medical care.62


  In addition to the aforementioned arguments, Ms. Pretty raised alternative arguments under Articles 8, 9, and 14 of the Convention. Based on Article 8, which prohibits interference in individuals’ lives except when necessary to protect interests such as public safety,63 Ms.Pretty claimed that the State’s assisted suicide ban violated her right to privacy and self-determination.64 The Court found that interference by the State in this matter was justified because the State had the right to use criminal law to protect vulnerable groups of people (such as the terminally ill) and to regulate activities that endangered the safety of others.65 Under Article 9, Ms. Pretty argued that the State’s prohibition on assisted suicide violated her freedom of thought, conscience, and religion.66 The Court quickly rejected this contention, finding that Ms. Pretty’s views on assisted suicide were not manifestations of religious belief or thought.67 Finally, with respect to Article 14, which prohibits discrimination under the Convention,68 Ms.Pretty claimed that a blanket ban on assisted suicide discriminated between individuals who were physically able to commit suicide without assistance and those who were unable to do so.69 As with her other claims, the ECHR refused to entertain Ms. Pretty’s contention. It concluded that the State had legitimate safety reasons for refusing to distinguish between people who were capable of committing suicide on their own and those who required assistance.70


  2. Recent Developments in the United Kingdom


  Since the ECHR’s dismissal of the Pretty case, the United Kingdom has witnessed several key developments in the assisted suicide/death tourism story. In 2004, Lord Joel Joffe introduced the Assisted Dying for the Terminally Ill Bill, modeled after Oregon’s Death with Dignity Act,71 discussed below in Part III.B. The House of Lords formed a Select Committee to review the Bill, and the committee published an extensive report with statistical findings, analyses of other countries’ laws, and recommendations for improving the bill.72 Following the report, Lord Joffe submitted a new version of the bill in 2005. The bill’s stated purpose was to “[e]nable an adult who has capacity and who is suffering unbearably as a result of a terminal illness to receive medical assistance to die at his own considered and persistent request.”73 The proposed legislation authorized a physician to assist a patient in suicide by prescribing lethal medication, or, in the case of a patient who was unable to orally ingest that medication, by providing means of self-administration.74 Despite providing many of the same safeguards as other countries’ assisted suicide lawsincluding requirements of capacity, a terminal illness, an effective year-long residency, and minimum waiting periods75the bill was rejected by the House of Lords in May 2006.76 Since then, no other proposed law has made it as far in the legislative process.77 In May2009, however, Lord Charles Falconer launched a campaign calling for the legal protection of individuals who traveled abroad to assist loved ones in committing suicide.78 His campaign achieved mixed results: the law remains unchanged today, but recent steps taken by the DPP have somewhat clarified the uncertainty surrounding the prosecution of assisted suicide.79


  In September 2009, the DPP provided this clarification by finally agreeing to issue new guidelines regarding his office’s decisions to prosecute cases of assisted suicide.80 Besides Diane Pretty, many others had unsuccessfully petitioned the DPP to issue such guidelines for decades. The most recent challenger, a woman named Debbie Purdy, finally succeeded. Like Diane Pretty, Ms.Purdy, who had been diagnosed with multiple sclerosis, sought assurance from the DPP that her husband would not be prosecuted for accompanying her abroad to help her commit suicide.81 The DPP denied Ms. Purdy’s request, and the U.K. courts rejected her subsequent legal challenge. Surprisingly, however, in its decision, the House of Lords expressed support for clarification of the DPP’s polices on prosecuting assisted suicide.82 The DPP obliged by issuing an interim policy, which established “public interest factors” in support of, and against, prosecution.83 Following publication of this policy, the DPP sought public consultation through a collection of individual responses and comments to a series of questions regarding the policy.84 After considering the public’s responses, the DPP issued its final policy in February 2010.85


  According to the new policy, “encouraging or assisting suicide” remains an offense under the Suicide Act 1961.86 However, prosecutors must now apply a “Full Code Test,” which is comprised of two stages: an evidential stage and a public interest stage.87 A prosecution will only proceed if first, the evidential stage is met, and second, a prosecution is deemed necessary in the public interest.88 For the evidential stage, a prosecutor must prove that: “[1] the suspect did an act capable of encouraging or assisting the suicide or attempted suicide of another person; and [2] the suspect’s act was intended to encourage or assist suicide or an attempt at suicide.”89 If there is sufficient evidence of both elements, the DPP will then consider whether prosecution is in the public interest. The DPP does this by reviewing the facts and merits of the particular case and weighing “public interest factors” both for and against prosecution.90 Public interest factors in favor of prosecution include whether the victim was under eighteen years of age or did not have the capacity to reach an informed decision, and whether the assisting party persuaded or pressured the victim into committing suicide.91 Public interest factors against prosecution include whether the victim made a voluntary and informed decision to commit suicide, whether the assisting party was wholly motivated by compassion, and whether the assisting party reported the victim’s suicide to the police and fully assisted them in their investigation.92


  [bookmark: _Ref125653386] The DPP announced that the new policy did not decriminalize assisted suicide or assure any person that she will be immune from prosecution for encouraging or assisting another in suicide.93 Rather, the new policy is intended to “provide a clear framework for prosecutors to decide which cases should proceed to court and which should not.”94 While assisted suicide is still an offense punishable by up to fourteen years imprisonment, the DPP acknowledged early on that the new policy may lead to an increase in assisted suicide in the United Kingdom.95 Certainly, there will be no flurry of assisted suicide clinics opening in the country to welcome death tourists; but the new policy may make it easier for British citizens to travel abroad for suicide with reassurance that their loved ones will not be prosecuted for assisting them. Only time will tell what kind of effect the new policy will have.


  B. The United States


  No federal law in the United States directly permits or prohibits PAS or euthanasia. Instead, the right to legislate on end-of-life procedures lies within the purview of the individual states.96 Currently, only Oregon and Washington have enacted statutory provisions allowing PAS under certain conditions.97 However, in Montana, a district court judge declared in December 2008 that the State’s constitution recognizes the right of terminally ill patients to “die with dignity” by obtaining a prescription for lethal medication from their physicians.98 The State Attorney General appealed the case to the Montana Supreme Court, which issued a ruling in December 2009 affirming the district court’s judgment, albeit on much narrower grounds.99 Specifically, the Court refrained from answering the constitutional question whether terminally ill patients actually enjoy a right to “die with dignity”; instead, the Court held that a physician’s aid in a patient’s death does not violate the State’s public policy exception to the consent defense.100 The Court’s decision effectively makes Montana the third state to legally recognize PAS, though that right has not yet been codified by statute. Even with these states’ acceptance of PAS, euthanasia remains illegal in every state.101


  1. Judicial Background Regarding the Constitutionality of PAS


  Several United States Supreme Court decisions from the past twenty or so years have helped shape the current landscape of PAS jurisprudence in the United States. In 1990, the Supreme Court faced the question of whether the United States Constitution guaranteed a right to refuse life-sustaining treatment.102 The patient in that case, Nancy Cruzan, suffered severe injuries in an automobile accident that rendered her permanently disabled and in a “persistent vegetative state.”103 Her parents sought to remove Cruzan from an artificial nutrition and hydration device that was keeping her alive. The Supreme Court held that patients have the right, guaranteed by the Due Process Clause of the Fourteenth Amendment to the Constitution, to refuse unwanted medical treatment.104 The Court based its decision on traditional common law principles of battery, bodily integrity, and freedom from unwanted touching,105 declining to draw a corollary between the right to refuse treatment and a “right to die with dignity.”106


  In 1997, following the passage of Oregon’s assisted suicide law, the Supreme Court issued a critical decision that threatened the rights of assisted suicide supporters in the United States. In Washington v. Glucksberg, the Court upheld a Washington state law that banned assisted suicide, finding that the Constitution did not confer a fundamental right to “commit suicide with another’s assistance.”107 The Court balanced the patient’s asserted right to assistance in suicide against the State’s multiple interests in preserving life, preventing suicide, and protecting the integrity of the medical profession, and concluded that Washington’s assisted suicide ban was reasonably related to legitimate state interests.108 Opponents of Glucksberg have criticized the Court’s narrow interpretation of the asserted right in that caseto wit, the right to commit suicide with another’s assistanceand have instead characterized it as a right to “die with dignity” or to choose the means of one’s death.109 Advocates of PAS, however, have noted that in its decision, the Court encouraged individuals to continue to engage in “an earnest and profound debate about the morality, legality, and practicality of physician-assisted suicide.”110


  On the same day it decided Glucksberg, the Supreme Court ruled in Vacco v. Quill that New York’s prohibition of PAS did not violate the Equal Protection Clause of the Fourteenth Amendment.111 The plaintiffs in Vacco argued that the State of New York unfairly discriminated against the rights of the terminally ill by permitting competent patients to refuse medical treatmentas in Cruzanwhile forbidding patients from requesting assisted suicide.112 The Court rejected this argument and drew a clear line between refusing life-sustaining treatment and requesting life-ending treatment.113 The Court concluded that the State had acted rationally in differentiating between these two competing rights and declared that the state’s laws followed a “longstanding and rational distinction.”114 Importantly, the Court’s decision, insofar as it was based on its interpretation of the federal Constitution, confirmed that the states were free to decide for themselves whether their respective state constitutions recognized a right to PAS or euthanasia.115


  2. State Laws Recognizing PAS


  In the midst of the Supreme Court’s adjudication of the right to assisted suicide, Oregon became the first state to legalize PAS in limited circumstances.116 Oregon’s Death with Dignity Act (ODWDA) was first passed in 1994 by a state ballot measure that drew a fifty-one percent vote of Oregon residents.117 After multiple legal challenges and court-ordered injunctions delayed its enforcement, the law finally went into effect in 1997, when Oregon voters rejected a measure to repeal the law by a sixty percent vote.118


  The ODWDA allows competent, terminally ill patients who are residents of Oregon to request PAS under certain conditions. It provides:


  
    An adult who is capable, is a resident of Oregon, and has been determined by the attending physician and consulting physician to be suffering from a terminal disease, and who has voluntarily expressed his or her wish to die, may make a written request for medication for the purpose of ending his or her life in a humane and dignified manner....119
  


  Under the ODWDA, a patient is considered “capable” if, in the opinion of the court or the patient’s attending or consulting physician, psychiatrist, or psychologist, the patient is able to make and communicate health care decisions to her physicians.120 The patient must be suffering from a terminal disease, defined by the ODWDA as an incurable and irreversible disease that will, within reasonable medical judgment, produce death within six months.121 The patient’s decision to die must be voluntary and “informed,”122 and the patient must make and sign a written request for lethal medication in the presence of at least two witnesses, one of whom must not be a relative, a person entitled to any part of the patient’s estate, or a health care provider.123


  The attending physician must make the initial determination as to whether the patient is capable, has a terminal disease, and has made the request for medication voluntarily.124 The attending physician must also ensure that the patient has made an informed decision, meaning that the physician has informed the patient of: (1) the physician’s medical diagnosis; (2) the physician’s prognosis; (3) the potential risks associated with taking the prescribed medication; (4) the probable result of taking the prescribed medication; and (5) the feasible alternatives, including hospice care and pain control.125 Finally, the attending physician must refer the patient to a consulting physician, who must confirm the attending physician’s diagnosis and verify that the patient is capable and acting voluntarily.126 Once these requirements are satisfied, the attending physician may write a prescription for lethal medication;127 however, the attending physician must wait at least fifteen days after the patient’s initial oral request, or at least forty-eight hours after the patient’s written request, before providing the patient with the prescription.128


  Oregon remained the only state to have legalized PAS for over a decade.129 Then, in November 2008, voters in the State of Washington approved a law that virtually mirrored the law in Oregon.130 Washington’s Death with Dignity Act (WDWDA) contains nearly identical language to its Oregon counterpart, differing only with respect to a few trivial characteristics.131 The WDWDA includes all of the same procedural requirements and safeguards as the ODWDA and shares its fundamental purpose.


  3. The Potential for Death Tourism


  A unique feature of both the ODWDA and WDWDA, which distinguishes these laws from those in the Netherlands and in Switzerland, is that the patient must prove that she is a resident of the state to qualify for PAS.132 In Oregon, the patient can prove residency through some combination of possessing a state-issued driver’s license, being registered to vote in the state, owning or leasing property in the state, or filing a tax return in the state.133 In Washington, the same criteria apply, with the exception of filing a tax return in the state.134


  These residency requirements act as buffers for death tourism. Unlike the assisted suicide laws in the Netherlands and in Switzerland (detailed below), Oregon and Washington’s assisted suicide laws make it extremely difficult for foreign citizens to travel to the United States in search of aid in death. In Oregon, it may be possible for a non-resident patient to purchase land in the state and file a state tax return.135 However, the factors are not dispositive in establishing residency for purposes of the ODWDA,136 and would nevertheless make death tourism an incredibly expensive endeavor. Moreover, even a patient who goes through the trouble of establishing a residence in Oregon must satisfy additional criteria, such as having a terminal illness and demonstrating capability to make the request for assisted suicide.137 The statutorily defined terminal illness requirement itself poses significant hardship, as a patient who is expected to die within six months would likely find it too burdensome to devise a plan to feign residency in the state.


  In addition to the residency requirements, the minimum waiting periods between the patient’s request and receipt of the prescription specified by the ODWDA and WDWDA limit the opportunities for death tourism. Under both Acts, at least fifteen days must pass between the patient’s initial oral request and the physician’s grant of the prescription, and at least forty-eight hours must pass after the patient’s written request.138 These waiting periods prevent hasty action, ensuring that the patient exercises extreme diligence and care in her decision to request and ultimately carry out her own death. Furthermore, both Acts stipulate that the attending physician must offer the patient the opportunity to rescind her request before providing the prescription, and explicitly give the patient the right to rescind her request even when not asked by the physician.139 Such strict time requirements prevent patients from being able to request assisted suicide in the morning and have that request granted by the afternoon. When viewed in conjunction with the Acts’ residency requirements, it is no surprise that there have been few, if any, reports of patients moving to Oregon or Washington to take advantage of their assisted suicide laws.140


  C. The Netherlands


  [bookmark: _Ref125197749][bookmark: _Ref125202859][bookmark: _Ref289595684] In 2001, the Netherlands became the first country to legally recognize both PAS and euthanasia with the passage of the Termination of Life on Request and Assisted Suicide Act (TLRSA).141 Prior to 2001, assisted suicide and euthanasia had been “practiced and tolerated” in the Netherlands for several decades, despite the country’s ban on both practices.142 In the mid-twentieth century, developments in medical technology and the maturation of a doctor-patient relationship opened the door for discussion regarding end-of-life procedures.143 In 1984, in the landmark case of Schoonheim, the Dutch Supreme Court announced an exception to the country’s laws prohibiting assisted suicide and euthanasia.144 In Schoonheim, a physician administered a lethal injection to a ninety-five-year-old woman following repeated requests from her that the physician end her life.145 For the first time, the Supreme Court held that the physician’s conduct was justified under a theory of “necessity” (or overmacht), finding that the physician acted appropriately after weighing his conflicting duties to end the patient’s suffering on the one hand and to preserve her life on the other.146


  In 1994, the Dutch Supreme Court extended the scope of the physician’s “necessity” defense in a case called Chabot.147 There, a physician provided lethal medication to a patient who was experiencing major depression and intense psychological suffering, but had no terminal illness. The Supreme Court held that the “necessity” defense applied even where the patient was not terminally ill and was suffering from purely psychological symptoms.148 After Chabot, the Dutch Parliament made several unsuccessful attempts to legalize PAS and euthanasia.149 Finally, in 2001, Parliament passed the TLRSA.150


  1. The Netherlands’ Assisted Suicide Law


  [bookmark: _Ref125197256] Interestingly, the TLRSA, which went into effect in April2002,151 did not explicitly legalize PAS and euthanasia; rather, it exempted from prosecution physicians who followed a specific due care requirement.152 The Act amended Articles 293 and 294 of the Dutch Penal Codewhich, respectively, made it a crime to “take another person’s life,”153 and to “intentionally incite or assist another in committing suicide”154by adding a paragraph that immunized physicians who satisfied the due care requirements outlined in Article 2 of the Act. These due care requirements are met where the physician:


  
    a. holds the conviction that the request by the patient was voluntary and well-considered,
  


  
    b. holds the conviction that the patient’s suffering was lasting and unbearable,
  


  
    c. informed the patient about the situation he was in and about his prospects,
  


  
    d. and the patient hold the conviction that there was no other reasonable solution for the situation he was in,
  


  
    e. has consulted at least one other, independent physician who has seen the patient and has given his written opinion on the requirements of due care, referred to in parts ad, and
  


  
    f. has terminated a life or assisted in a suicide with due care.155
  


  The Act also provides for PAS and euthanasia for minors as long as the minor’s parents are “involved in the decision process” (if the minor is between the ages of sixteen and eighteen)156 or explicitly consent (if the minor is between the ages of twelve and sixteen).157


  [bookmark: _Ref125200892] Thus, under the TLRSA, both euthanasia and assisted suicide are permissible, as long as the treating physician satisfies the Act’s due care requirements. According to the Dutch Ministry of Health, Welfare and Sport, euthanasia is understood as “the termination of life by a doctor at the patient’s request, with the aim of putting an end to unbearable suffering with no prospect of improvement.”158 In the Ministry’s view, this definition includes assisted suicide.159 “Withdrawing or refraining from medical treatment at a patient’s request,” however, is not considered euthanasia; nor is a physician’s attempt to relieve pain with strong medication that incidentally hastens the patient’s death.160


  The TLRSA does not require a patient seeking assistance in death to suffer from a terminal illness. Instead, the Act simply mandates that the patient’s suffering be “lasting and unbearable.”161 In addition, the TLRSA lacks a requirement that the physician assess the patient’s competence to request death. While the Act does require physicians to ensure that the patient’s request was “voluntary and well-considered,” and that the patient has accepted “that there was no other reasonable solution,”162 the Act leaves open the possibility that patients with severe psychological illnesses, such as major depression or schizophrenia, may be granted assistance in death despite a potential lack of competence in requesting it.


  2. The Netherlands as a Potential Death Tourist Destination


  The Ministry of Health, Welfare and Sport has downplayed the idea that the Netherlands can serve as an attractive death tourist destination. In response to the question, “Can patients from other countries come to the Netherlands for euthanasia?” the Ministry has stated:


  
    No. This cannot happen because a close doctor-patient relationship is required. Under the new Act, a patient’s suffering must be unbearable, with no prospect of improvement, and his request for euthanasia must be voluntary, carefully considered and repeated. To assess these criteria, a doctor has to know a patient well. This means that the patient needs to have been seeing the doctor for some time already.163
  


  Contrary to the Ministry’s position, it is, in fact, feasible for the Netherlands to play a role in the death tourism industry. Although a close doctor-patient relationship is endorsed, several of the TLRSA’s provisions actually undermine the Ministry’s stance. First, noticeably absent from the TLRSA’s criteria is a requirement that the patient be a resident of the Netherlands. Second, while the TLRSA requires the treating physician to consult an independent physician, who must see the patient and confirm in writing the requirements of due care,164 the Act does not dictate a specific amount of time required between the patient’s initial request for death, the two physicians’ evaluations, and the ultimate life-ending act. Consequently, it is conceivable that a foreign citizen could travel to the Netherlands, see a primary and consulting physician in a matter of days, and be assisted in death. Finally, the TLRSA’s omission of a terminal illness requirement makes the Netherlands an attractive option for a wider group of potential death tourists, including those suffering from depression, physical disabilities, and other non-life-threatening illnesses.


  Despite these factors, death tourism has thus far not proven to be a significant concern in the Netherlands. This may be attributed to the culture of the Dutch medical community, which favors long-standing relationships between physicians and patients,165 making it unlikely that a physician would agree to assist a patient in death after having just met and evaluated her. Additionally, Dutch physicians enjoy wide discretion in deciding whether to grant a patient’s request for PAS or euthanasia,166 providing another explanation for the rare incidence of death tourism in the country. Still, the language of the TLRSA makes the Netherlands a more viable death tourist destination than its leaders would care to admit.


  D. Switzerland


  This Note has thus far considered the laws of three countries: the United Kingdomwhere both assisted suicide and euthanasia are strictly forbidden, though new guidelines issued by the DPP may relax the prosecution of assisted suicide in some cases; the United Stateswhere only Oregon and Washington have passed laws permitting PAS in certain situations, and euthanasia remains unconditionally prohibited; and the Netherlandswhere assisted suicide and euthanasia are allowed as long as the physician satisfies the TLRSA’s requirements of due care. At this point, it is important to mention that in addition to the Netherlands and the aforementioned states in the United States, there are only three other countries that currently allow assisted suicide. Those countries are Belgium, Luxembourg, and Switzerland.167 This Note does not address the laws of the former two,168 but will instead focus on the latter country in this final part of the analysis.


  1. The Law in Switzerland


  Switzerland currently boasts the most liberal assisted suicide laws of any country in the world.169 It has approved of the practice for over sixty years.170 Although it does not permit euthanasia, the Swiss law contains several key features that make the country the most popular destination for death tourists today.171


  [bookmark: _Ref129028669] Articles 114 and 115 of the Swiss Penal Code govern end-of-life jurisprudence in Switzerland. Article 114 provides, “[a] person who, for decent reasons, especially compassion, kills a person on the basis of his or her serious and insistent request, will be sentenced to a term of imprisonment [between three days and three years].”172 In other words, active euthanasia is expressly banned. Article 115 provides, “[a] person who, for selfish reasons, incites someone to commit suicide or who assists that person in doing so will, if the suicide was carried out or attempted, be sentenced to a term of imprisonment [. . .] of up to five years.”173 The negative implication of this provision is that a person who assists another in committing suicide for unselfish reasons will not be punished. Such, in fact, is precisely the case: assisted suicide is permissible under Swiss law as long as the assisting party is not motivated by selfishness.174


  [bookmark: _Ref125738165] There are several important aspects of the Swiss law that distinguish it from that of other countries. First, and most strikingly, the Swiss law does not limit assisted suicide to physicians.175 Thus, whereas the Netherlands and the States of Oregon and Washington require a physician to oversee the patient’s death, the Swiss law allows any individual to assist another in committing suicide. This is especially significant because the lack of legally-mandated physician presence enables clinics such as Dignitas to operate using clinical workers and volunteers. Second, the Swiss law does not require a second opinion from a consulting physician before the patient is granted her request to die.176 This omission is in stark contrast to the laws of both the Netherlands and the United States, where attending physicians must refer the patient to a consulting physician before providing the patient with a prescription for lethal medication. In practice, these first two features of the Swiss law make it possible to grant a patient assistance in suicide relatively quickly after she makes her initial request.177


  A third significant feature of the Swiss law is that it does not require that the patient be terminally ill or suffer from a severe physical disability.178 This aspect of the law has generated perhaps the most criticism from the international community.179 Dignitas founder Ludwig Minelli has openly advocated helping healthy individuals commit suicide, and has admitted that the Dignitas clinic helps kill non-terminally ill patients with schizophrenia and bipolar disorder.180 Although the Dutch law also lacks a terminal illness requirement, the TLRSA nevertheless requires the patient’s suffering to be “lasting and unbearable,” and the physician must be certain that the patient’s request was voluntary and well-considered.181 Under the Swiss law, however, the combination of assistance to the non-terminally ill and failure to ensure the patient’s competence and voluntariness results in the realistic possibility of patients being killed even if they are suffering from mental disorders that adversely affect their decision-making abilities.


  In addition to these features, the Swiss law’s final defining characteristic, the absence of a residency requirement, makes Switzerland the most popular destination for death tourists. Indeed, as one commentator has stated, “[p]erhaps the status of the Netherlands and Belgium (and eventually Luxembourg) as death-tourism destinations remains untested because Switzerland offers an unambiguous opportunity for assisted suicide abroad.”182


  Thousands of individuals have been assisted in obtaining death in one of Switzerland’s several assisted suicide clinics. The largest of these clinics, EXIT, has been operating since 1982 and currently has over fifty thousand members.183 EXIT sets itself apart from Dignitas in a number of ways. Although Swiss law does not require it, EXIT only accepts terminally ill or severely suffering patients.184 EXIT also ensures that patients have proper capacity to request assisted suicide and will not grant such a request if the patient is suffering from depression.185 Finally, EXIT only accommodates Swiss citizens or foreign citizens who permanently reside in Switzerland.186 In light of these practices, it appears that EXIT is not a significant player in the death tourism industry.


  [bookmark: _Ref274928652] Dignitas is reportedly the only clinic that accepts non-resident patients. It is thus the driving force behind the death tourism phenomenon. Dignitas has helped hundreds of foreign citizens commit suicide, more than one hundred of whom have come from the United Kingdom.187 It also currently possesses over eight hundred British members,188 and more than half of its non-resident patients have come from the United Kingdom and Germany.189 Minelli has stated that he believes the right to die is the very last human right, and there can be no discrimination in the granting of this right simply based on an individual’s residence.190 Therefore, he sees no reason to restrict Dignitas’s services solely to citizens or residents of Switzerland.


  According to Minelli, media reports that patients can arrive at the clinic and commit suicide that same day are sensationalized.191 He claims that there is a more formal process in place: first, the patient has to become a member of Dignitas, which includes paying a registration fee and annual membership; then, the patient must send a letter of request and her medical file.192 Once a patient takes these steps, Dignitas arranges an appointment for the patient with a physician (recall that the Swiss law does not require a physician to participate in the assisted suicide), who will meet with the patient and ultimately determine whether he will write a prescription for lethal medication.193 Minelli emphasizes that, in accordance with the Swiss prohibition on euthanasia, the patient must be able to take the ultimate life-ending act herself.194


  Despite Minelli’s assurances that Dignitas takes procedural precautions against death tourists, the clinic remains the most viable option for patients seeking a “quick death.” The Swiss assisted suicide law has no residency or terminal illness requirement and does not mandate that the assisting party be a physician; the law only prohibits assisted suicide for selfish reasons.195 While EXIT nevertheless accepts primarily Swiss patients who are terminally ill or severely suffering, Dignitas accommodates a much wider range of patients seeking death. As a result of Switzerland’s permissive assisted suicide law, Dignitas has established the country as the death tourist capital of the world.


  2. The Future of Dignitas


  For all of the criticism it has endured, Dignitas remains committed to its goals and methods. However, in the wake of the Downes’ story and increasingly intense debate about the clinic’s practices, the Swiss government has threatened tighter regulations of assisted suicide organizations and possible closure of the Dignitas clinic. In October 2009, the government proposed two bills for public debate:196 the first of these bills proposed stricter duties of care for employees of assisted suicide organizations, while the second bill proposed a complete ban on organized assisted suicide.197 Groups of cantons, political parties, and other organizations deliberated on the bills, and while a majority ultimately rejected both, they agreed that some type of federal-level action was necessary.198 The first bill, which would have required assisted suicide patients to be terminally ill and three physicians to confirm a patient’s legal capacity to make the decision and verify the presence of a terminal illness, was criticized as too complex, opaque, and discriminatory.199 The second bill, which would have completely banned the practices of assisted suicide clinics, was rejected as an unlawful restriction on the patient’s right of self-determination.200


  Recognizing the desire of the public for some type of regulation of assisted suicide organizations, in September 2010, the Swiss Federal Council announced that it would instruct the Federal Department of Justice and Police to revise the first bill and the Federal Department of Home Affairs to make recommendations to improve suicide prevention and palliative care.201 Both bodies were expected to submit their proposals to the Swiss parliament by the end of 2010,202 at which point parliament would engage in a debate over a future course of action. According to Justice Minister Markus Notter, any new legislation would not ban suicide trips to Switzerland, but would effectively end “quick suicides” for foreign citizens.203 Although it is possible that new legislation may force Dignitas to significantly change its practices, the opportunities created by Switzerland’s assisted suicide law could lead to the establishment of more clinics like Dignitas that accommodate death tourists.


  IV. Soft Law Regulation of International Death Tourism


  Death tourism is a divisive issue that engenders public and political debate about a largely private and non-political topic. It produces a wide array of opinions, based on varying ideological beliefs and political views. Some may consider death tourism a wonderful possibility, one that recognizes the fundamental right to “die with dignity” and grants patients an opportunity to achieve that which their own country denies them.204 Others, however, may perceive death tourism as an exploitative venture, one that disregards legal principles of comity and sovereignty.


  Those who fall into the first category might wonder: Why do anything about death tourism at all? How is death tourism any different from individuals traveling to foreign countries and engaging in activities that are unavailable or forbidden in their own countries? After all, assisted suicide is legal in Switzerland. What obligation does Switzerland have to actively deny British citizens the same right it extends to its own citizens? These questions are legitimate and well-founded. As mentioned earlier, this Note’s purpose is not to advocate or object to assisted suicide. Rather, this Note argues that assisted suicide is inherently different from any other activity in which citizens engage while abroad. The moral implications of assisted suicide and its unalterable finality distinguish it from such activities as experimenting with illicit drugs or engaging in benign mischief. It is a practice to which nations have been afforded a margin of appreciation in regulation and enforcement.205 Because of its unique and absolute consequences, assisted suicide transcends domestic restrictions and implicates core principles of sovereignty and international comity. The current system, which encourages individuals to shop for clinics that abide by the least restrictive assisted suicide laws, offends these core principles and should be regulated.


  At first glance, it appears that death tourism is largely an internal phenomenon, operating solely in Switzerland, and even more exclusively, only in the Dignitas clinic. However, as mentioned above, Switzerland’s position as the unequivocal leader of the death tourism industry may explain why countries such as the Netherlands and Belgium have not drawn similar appeal.206 Even the prospective domestic regulation of clinics such as Dignitas may not fully inhibit the trend, as current laws leave open the possibility that other clinics in Switzerland or elsewhere may emerge. Therefore, international regulation of death tourism is essential in curtailing the practice.


  The most effective tool for curtailing death tourism is an instrument of soft law. As explained below, the informality and flexibility of soft law, as well as its persuasive mechanisms, make it uniquely suited for regulating morally and ethically charged issues such as assisted suicide. Part A defines soft law and distinguishes it from the traditional concept of hard law. Part B then explains why soft law provides a more favorable means of regulating death tourism than a hard law alternative.


  A. Soft Law as a Less Formal and More Conciliatory Framework Than Hard Law


  [bookmark: _Ref129076520][bookmark: _Ref125959168][bookmark: _Ref125960533][bookmark: _Ref125960389] There are several approaches to defining soft law. As Professor Andrew T. Guzman explains, one approach is to identify what soft law is not.207 It is not hard law, “meaning [it is not] treaties or custom, nor is it a purely political understanding without a legal component.”208 Instead, it is “what lies between these two alternatives.”209 Another approach is to define soft law as a system of norms or principles that guide states’ actions, rather than a framework of formal rules.210 In its clearest sense, soft law is a non-binding, informal instrument of international law that imposes moral or political commitments on nations, rather than legal obligations. It includes instruments such as declarations, recommendations, charters, and resolutions.211


  [bookmark: _Ref125960050] Soft law differs in several important respects from hard law, the “classic” concept of international law. The most basic difference is that soft law is non-binding. Thus, whereas hard law has actual binding effect (such as a treaty upon ratification, or a custom that has “hardened” into actual law), soft law is only “potentially binding.”212 In other words, soft law can be conceived as a proposal that will gradually evolve into hard law. A clear example of this is the Universal Declaration of Human Rights, which has, since its creation in 1948, gained acceptance as customary international law.213 A second difference between soft and hard law is that soft law is less formal, and thus involves fewer procedural costs and enables quicker implementation than a treaty, which requires formal ratification.214 A third difference is in the enforcement of soft and hard law. Unlike hard law, which is more readily enforceable through judicial intervention, dispute resolution, or sanctions, soft law depends almost entirely on the willingness of states to regulate their own actions and fulfill their own commitments. These differences lead many to dismiss soft law as a weaker form of an already practically unenforceable international legal system.215 In contrast to this view, however, there are advantages to adopting a soft law instrument instead of a hard law instrument.


  The fact that soft law is non-binding encourages states to agree to its terms. Soft law’s non-binding effect assures states that they will not be sanctioned for violating an agreement, and gives states flexibility in determining the extent of their obligations. One may wonder: If the agreement is non-binding, then what is the point of implementing it at all? The answer is that more states are likely to acquiesce to the agreement, which can lead to international compromise and mutually beneficial cooperation.216 Furthermore, in the absence of direct sanctions, non-binding agreements can still impose “reputational” sanctions, which can be just as costly for states in the international arena. For example, states that violate international commitments signal to other states that they do not take such commitments seriously. Thus, when these states seek to enter into more formal agreements in the future, other states will take into account their previous actions and may be less willing to make concessions or compromises to accommodate the offending states.217


  In addition, the informality of soft law instruments makes the process of agreeing to them much simpler than that for hard law instruments. The lack of a requirement of ratification allows states to reduce their “contracting costs,” such as the costs of negotiating and consulting with legal specialists, as well as their “sovereignty costs,” such as the potential for inferior outcomes, loss of authority and control, and the diminution of sovereignty.218 Without these costs, states are much more willing to acquiesce to certain commitments and to recognize their obligations under those commitments. The less formal framework of soft law also provides for quicker implementation and a more direct influence on states’ behavior219 than would a long and drawn out treaty-making process.


  Finally, the soft enforcement, or “dispute avoidance,”220 of soft law can lead to more cooperative and conciliatory resolution of disputes. Rather than being adjudicated in an international court or subjected to compulsory settlement procedures, soft enforcement can take the form of negotiated inducements through a neutral third party or independent problem solving. Professor Alan E. Boyle cites the non-compliance procedure adopted by the parties to the 1987 Montreal Protocol to the Ozone Convention as an example.221 Any party to the protocol can invoke the procedure, at which point the matter is referred to an Implementation Committee for investigation. The committee considers the information at hand and produces a report that calls for an amicable solution.222 This solution can include the provision of financial, technical, or training assistance to the non-complying party. If this is insufficient, the committee can issue a caution against the party, or even suspend its rights if necessary.223 Whatever the ultimate solution, its significance is that soft law enforcement avoids obligatory and adversarial dispute resolution, and thus protects the legal interests of the parties involved.


  B. A Soft Law Instrument is Favorable in Dealing with Death Tourism


  With this backdrop of hard versus soft law in mind, it is evident that an instrument of soft law would most effectively curtail death tourism. A multilateral treaty is neither prudent nor feasible in this context. Indeed, Switzerland has no incentive in ratifying a treaty that prohibits it from extending its own assisted suicide guarantees simply on the basis of residency. Although its assisted suicide clinics are non-profit,224 Switzerland’s economy undoubtedly benefits from being the sole destination for many prospective PAS patients and their families. It would be an egregious affront to the country’s sovereignty if it were forced to deny a valid and legal protection of its laws to non-residents. Switzerland would suffer extremely high “sovereignty costs” in such an arrangement, and would face the threat of monetary sanctions for essentially abiding by its own laws within its jurisdiction.


  Instead of a treaty, the United Nations General Assembly should propose a recommendation to decrease the incidence of death tourism. This recommendation should call for international comity through the recognition of, and respect for, other nations’ assisted suicide laws. Thus, a non-terminally ill British citizen, who faces a ban against assisted suicide in her own country, would not be able to travel to Switzerland to be assisted in death in disregard of the U.K.’s assisted suicide protocol. Similarly, a United States citizen residing in California, who suffers from lasting and unbearable pain as a result of a physical injury, would not be able to travel to the Netherlands and be euthanized after meeting with an attending and consulting physician. The recommendation would not ban assisted suicide or attempt to influence states’ legislation on the subject within their own territory. Rather, it would simply call on states to abide by their neighbors’ laws in the context of assisted suicide and prevent the spread of death tourism.


  A recommendation from the General Assembly would necessarily be non-binding on the states that adopt it. Notwithstanding this aspect of the proposal, it is likely that a large number of states would agree to its terms. Only three states in the United States and four other countries in the world legally recognize some form of assisted suicide.225 In one way or another, nearly all of these countries have dismissed or expressed concern over its potential as a death tourist destination.226 Therefore, it is not overly ambitious to predict that nearly every state that is asked to adopt the recommendation would do so. Those states that refuse to, while not in violation of any legal obligation, could face international pressure from states that either prohibit or heavily regulate assisted suicide.


  Additionally, the recommendation’s informal nature would lead to quick implementation and an almost immediate impact on states’ behavior. States would face little to no contracting costs in adopting the recommendation and would retain substantial flexibility in framing their own assisted suicide laws.


  Finally, the soft enforcement mechanism afforded by the recommendation would grant states relative freedom in settling disputes if a party violates its commitment. States may choose to form an independent committee to oversee the regulation of the recommendation or they may choose to separately engage in cooperative dispute resolution. The recommendation would effectively serve to inform states of their mutual commitments, while simultaneously preserving their rights as sovereign nations to pass their own laws and govern behavior within their own borders.


  V. Conclusion


  Death tourism is a phenomenon that has produced both wide-ranging debate about the legitimacy of end-of-life practices and declarations by international leaders that their countries will not become breeding grounds for death tourists. It has prompted individuals to appeal to their countries’ lawmakers to legalize assisted suicide so that terminally ill patients would not have to travel abroad to end their suffering. Regardless of one’s views about the legality or morality of assisted suicide, most would agree that a one-way ticket for a “quick death” is hardly equivalent to a vacation that involves some irresponsible recreational activities. Still, proponents of assisted suicide may maintain that death tourists are simply taking advantage of duly enacted laws that govern the countries to which they travel.


  There are currently only a handful of nations that allow assisted suicide.227 Of these nations, only Switzerland has thus far played a significant role in the death tourism industry.228 A change in Swiss law, however, is not necessary to deal with death tourism. As a sovereign nation, Switzerland has every right to pass laws legalizing assisted suicide. Rather, this is an issue that demands international regulation.


  An instrument of soft law, in the form of a recommendation from the United Nations General Assembly, would be the most effective tool for reducing death tourism. The recommendation would be non-binding, yet it would attract the vast majority of countries that are asked to adopt it. It would grant states flexibility in determining their own obligations, while placing pressure on those states that are reluctant to fulfill their commitments. The recommendation’s informal nature would allow it to go into effect almost immediately, which would result in a direct and rapid influence on states’ actions. Finally, it would encourage cooperative dispute resolution and help states avoid the high costs of formal adoption, implementation, and enforcement.


  Sir Edward and Lady Joan were neither the first nor likely the last couple to achieve their wish of dying together. Without proper international regulation of death tourism in place, it will not be long before a severely depressed, yet physically healthy teenager is able to purchase a train ticket to a neighboring country and convince a volunteer clinical worker that she would like to end her life.
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